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[B-194610] 


Contracts — Mistakes — Contracting Officer’s Error Detection 
Duty — Government Estimate Comparison 
Where contracting officer did not know that Government estimate was erroneous 


when bidder was requested to verify low bid based on estimate and other bids 
received, verification request was sufficient. 


Bids — Mistakes — Unconscionable to Take Advantage — Rule 


Award to low bidder after bid verification was not unconscionable, notwithstand- 
ing second low bid was about 130 percent more than low bid, since it is not 
established that contracting officer knew that Government was “essentially 
‘getting something for nothing.’ ” 


Matter of: Andy Electric Company, April 1, 1980: 


Andy Electric Company (Andy) has requested that contract No. 
DACA21-77-C-0062 awarded February 18, 1977, for alteration of 
various fire alarm systems at Hunter Army Airfield be increased by 
$34,642 to $61,221.20 because of an error in bid alleged 5 months after 
completion of the work and before final settlement of the contract. 

Prior to award of the contract, Andy was advised that the Govern- 
ment cost estimate for the work was $37,201 and that the two other 
bids received were $61,223 and $81,565. Andy consequently was re- 
quested to verify its low bid of $26,579.20. Andy verified the bid. As 
a result of Andy’s present claim for an increase in the contract price, 
the Government estimate was reviewed and has been revised upward 
to $53,508. Andy contends that in verifying the bid it relied upon the 
closeness of the then-reported Government estimate and discounted 
the significance of the higher bids. Andy states that, if it had been pre- 
sented with a correct Government cost estimate, it would have made a 
thorough examination of all the bid computations and discovered the 
error prior to award. Because the erroneous Government estimate al- 
legedly was responsible for the verification, Andy contends the verifi- 
cation request was improper and, therefore, that it should be allowed 
to recover the actual cost of the work. If recovery is not allowed on 
this basis, Andy suggests that it be on the basis that it is unconscion- 
able to hold Andy to the contract price. 

We have recognized that a narrow gap between a low bid and a Gov- 
ernment estimate might logically instill confidence in a bidder as to 
the validity of its price. Frank Black, Jr., Incorporated, B-191647, 
June 26, 1978, 78-1 CPD 463. However, we have recognized also the 
inexact nature of Government estimates. Schottel of America, Inc., 
B-190546, March 21, 1978, 78-1 CPD 220. Further, advice to a bidder 
as to the amount of a Government estimate and the next low bid is 
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only for the purpose of alerting the low bidder as to why the contract- 
ing officer thinks there may be an error in the low bid. It is not a repre- 
sentation or guarantee of the accuracy of the Government estimate or 
next low bid. A low bidder has no right to assume that a Government 
estimate is any more accurate than ‘any of the other bids. The Govyern- 
ment estimate and the amounts bid by bidders are dependent upon the 
respective perceptions and judgments of the work involved ond are 
also susceptible to errors in preparation. When the contracting officer 
seeks verification, the contracting officer is not indicating to the low 
bidder that the Government estimate and other bids are right—only 
that the low bid is out of line with those amounts and that the bidder 
should review its bid to ascertain whether it made an error. How the 
bidder chooses to use that information in deciding the extent to which 
it will undertake a review of its bid is a matter of judgment with con- 
current risks. In that regard, we have indicated that, when the bid- 
der knows the information upon which the contracting officer’s re- 
quest for verification is made, “the primary duty for assuring that bid 
prices are correct rests with the bidder.” Atlas Builders, Ine., 
B-186959, August 30, 1976, 76-2 CPD 204. 

In this case, the contracting officer had no knowledge that the 
Government estimate was erroneous when Andy was advised of the 
estimate and when the award was made. It is unfortunate that Andy 
chose to rely upon the closeness of its bid to the Government estimate 
instead of the larger difference between its bid and the other bids in 
deciding not to make a thorough review of the bid. However, as in- 
dicated above, the responsibility for undertaking an examination of 
the bid to assure its accuracy after being advised by the contracting 
officer as to the possibility of error rests with the bidder. 

Moreover, since the contracting officer did not know at the time of 
verification and award that the Government estimate was erroneous, 
it is not established that the contracting officer knew that the Govern- 
ment was “essentially ‘getting something for nothing’ ” when the con- 
tract was consummated. Porta-Kamp Manufacturing Company, Inc., 
54 Comp. Gen. 545 (1974), 74-2 CPD 393. Where that element was 
missing, we have considered the record to be insufficient to find a con- 
tract to be unconscionable when the second low bid was as much as 
200 percent more than the contract price. Reaction Instruments, Inc., 
B-189168, November 30, 1977, 77-2 CPD 424, Here, the second low 
bid was only about 130 percent more than Andy’s bid. Therefore, the 
award to Andy is not unconscionable. 

Accordingly, Andy’s claim for an increase in the contract price is 
denied. 
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[B-198070] 


Federal Employees Part-Time Career Employment Act — Military 
Leave — Entitlement 

An employee holding an appointment in the civil service as a part-time career 
employee pursuant to the Federal Employees Part-Time Career Employment Act, 
5 U.S.C. 3401-3408 (Supp. II, 1978), and as a member of the Washington Air 
National Guard is required to perform. annual training. He is not entitled to 


military leave since legislative history of the Military Leave Act indicates that 
part-time employees are to be excluded from benefits. 


Matter of: William P. Wisinger, April 1, 1980: 


The issue presented in this case upon a request for an advance 
decision from the Authorized Certifying Officer of the Water and 
Power Resources Service of the Department of the Interior is whether 
military leave may be granted to a part-time career employee. The 
answer is no. 

It has long been a position of this Office that the benefits of the 
Military Leave Act do not extend to part-time employees of the Fed- 
eral Government. In our decision 35 Comp. Gen. 5 (1955) we deter- 
mined that statements in the legislative history of the laws authorizing 
military leave precluded extending such leave to part-time employees. 
Those provisions are presently codified in 5 U.S.C. 6323(a) (1976). 
Section 4 of the act of July 1, 1947, 61 Stat. 239, specifically provided 
that the words “officers and employees of the United States or of the 
District of Columbia” as used in the military leave statutes “shall be 
construed to mean all officers aud employees of the United States or of 
the District of Columbia, permanent or temporary indefinite, without 
regard to classification or terminology peculiar to the Federal Civil 
Service System.” 

On page 2 of Senate Report No. 327, 80th Congress, to accompany 
H.R. 1845 which became the act of July 1, 1947, the purpose of the 
provision quoted above was explained as follows: 

This bill clarifies which type of employees are entitled to military leave. In 
the past, temporary indefinite employees, who might work for many years for 
the Government, were not entitled to such leave. This bill permits permanent 
and temporary indefinite employees to receive military leave. It excludes, how- 
ever, the purely temporary employees, who are those employed for a definite 


teur of duty for periods of less than 1 year, and part time or intermittent 
employees. 


Therefore, the Congress indicated that the statute was not intended to 
cover part-time or intermittent employees and that the addition of the 
words “permanent or temporary indefinite” should not be construed 
to that effect. Where the Congress intended part-time employees to 
receive military leave, it has so provided by specific legislation. See the 
act of June 22, 1956, 70 Stat. 331, which authorized military leave for 
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substitute postal employees. (Repealed by Public Law 91-375, 6(c) 
(18) (B), Aug. 12, 1970, 84 Stat. 776, 5 U.S.C. 6323 note.) In the con- 
sideration of the 1956 law, a provision which would have established 
military leave generally for part-time employees with regularly 
scheduled tours of duty was rejected. See the hearings on H.R. 3747 
before the Subcommittee of the Committee on Armed Services, United 
States Senate, June 7, 1956, at pages 11-17. 

Therefore, the Congress, in restricting eligibility for military leave 
to “permanent or temporary indefinite” employees (5 U.S.C. § 6323 
(a) ), excludes from eligibility employees having part-time, intermit- 
tent, and temporary appointments for periods of less than 1 year. 

The Federal Employees Part-Time Career Employment Act of 1978, 
October 10, 1978, Public Law 95-437, 92 Stat. 1056, extended to part- 
time career employees the benefits of the Civil Service Retirement 
System, 5 U.S.C. 8347(g) (Supp. IT, 1978), Federal Employees Group 
Life Insurance, 5 U.S.C. 8716(b) (Supp. II, 1978), and the health 
benefits program, 5 U.S.C. 8913(b) (Supp. II, 1978). However, there 
was no amendment extending to part-time employees the benefits of 
military leave. The language of 5 U.S.C. 6323 has remained essentially 
the same since our decision in 35 Comp. Gen. 5. 

In view of the above, Mr. Wisinger may not be granted military 
leave. 


[B-197873] 


Departments and Establishments—Services Between—Reimburse- 
ment—Written Agreement Requirement—Loan of Personnel 


Section 601 of the Economy Act of 1932, as amended, 31 U.S.C. 686(a), does not 
require that all interdepartmental loans of employees be made on a reimburs- 
able basis. On the contrary, as we held in 13 Comp. Gen. 234 (1934), such loans of 
services must be reimbursed only where so provided by prior written agreement 
between the agencies involved. This rule was neither nullified nor modified by our 
recent decisions in 56 Comp. Gen. 275 (1977) and 57 Comp. Gen. 674 (1978) which 
hold only that a loaning agency must recover its actual costs, including significant 
indirect costs, where reimbursement has been agreed upon in a prior writing. 


Departments and Establishments—Services Between—Reimburse- 
ment—Costs—Loan v. Transfer—Equipment, Supplies, ete. 

Loans of supplies, equipment and materials may be made on a non-reimbursed 
basis if for a temporary period and the borrowing agency agrees to assume costs 
incurred by reason of the loan. However, as further stated in 38 Comp. Gen. 558 
(1959), transfers which are or may become permanent must be made on a reim- 
bursable basis in order to comply with section 601 of the Economy Act of 1932. 
Matter of Reimbursement for Services, Supplies and Equipment 
Furnished between Government Agencies, April 2, 1980: 


This decision is in response to a letter from the General Counsel, 
Agency for International Development, dated February 19, 1980, 
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requesting our views regarding reimbursements for services, equip- 
ment and supplies furnished between Government agencies and de- 
partments pursuant to section 601 of the Economy Act of 1932, as 
amended, 31 U.S.C. § 686(a) (1976) (Economy Act). Specifically, it is 
questioned whether our recent decisions in 57 Comp. Gen. 674 (1978) 
and 56 id. 275 (1977) contemplate reimbursement of actual costs for al/ 
interagency transactions under the Economy Act, thereby overruling 
our determination in 13 Comp. Gen. 234 (1934) that reimbursement is 
required for interagency loans of personnel only where so provided 
in a prior written agreement. We were further asked whether inter- 
departmental loans of supplies, equipment and materials may be made 
on a non-reimbursed, accommodation basis. 

Section 601 of the Economy Act, swpra, was enacted to permit 
Government agencies to contract with other agencies for the purchase 
and sale of needed supplies and employee services. It was contemplated 
that economies would be realized if agencies utilized the available 
resources and expertise of other agencies. In order to encourage agen- 
cies to supply such materials and employee services this provision 
authorized reimbursement for the services and supplies involved pro- 
viding, in pertinent part, as follows: 

(a) Any executive department or independent establishment of the Govern- 
ment, or any bureau or office thereof, if funds are available therefor and if it is 
determined by the head of such executive department, establishment, bureau, or 
office to be in the interest of the Government so to do, may place orders with 
any other such department, establishment, bureau, or office for materials, sup- 
plies, equipment, work or services, of any kind that such requisitioned Federal 
agency may be in a position to supply or equipped to render, and shall pay 
promptly by check to such Federal agency as may be requisitioned, upon its 
written request, either in advance or upon the furnishing or performance thereof, 


all or part of the estimated or actual cost thereof as determined by such depart- 
ment, establishment, bureau, or office as may be requisitioned; * * * 


In 13 Comp. Gen. 234 (1934) we assessed the impact of section 601 
of the Economy Act on the interagency loaning of personnel and deter- 
mined that— 


* * * [ijn the absence of a written order or agreement in advance, or unless 
the written order or agreement specifically provides for reimbursement, the loan 
of personnel will be regarded as an accommodation for which no reimbursement 
or transfer of appropriation will be made for salaries. * * * id., at 237. 


Thus, section 601 of the Economy Act, in effect, affords agencies the 
option of contracting for the interagency loan of personnel with provi- 
sion for reimbursement. 

This decision was neither overruled nor modified by our more recent 
rulings in 56 Comp. Gen. 275 (1977) and 57 id. 674 (1978). Those cases 
specifically addressed the separate issue of whether certain indirect 
costs must be recovered by agencies which agree to supply services 
pursuant to section 601 of the Economy Act. These decisions require 
reimbursement of indirect and other actual costs only in Economy 


333-179 O - 81-2 
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Act transactions, but not when the personnel loan is an informal 
accommodation. The holding of these cases is not inconsistent with 13 
Comp. Gen. 234 and, accordingly, the rule in that case remains in effect. 

We previously examined the nature of the reimbursement require- 
ment applicable to interdepartmental transfers of supplies, equipment 
and materials in 38 Comp. Gen. 558 (1959). In that case, which 
involved a non-reimbursed, temporary loan of a tugboat by the Mari- 
time Administration to the Coast Guard, we stated that such loans of 
property for temporary periods are proper where the borrowing 
agency agrees to assume the costs incurred by reason of the loan. 
See also 30 Comp. Gen. 295 (1951). However, we further determined 
that loans for indefinite periods, which could become permanent 
transfers, violate section 601 of the Economy Act if made on a non- 
reimbursed basis. Accordingly, we here hold that while temporary 
loans of property between agencies may be made on an accommoda- 
tion basis, a supplying agency must be fully reimbursed for transfers 
which are or could become permanent. 


[B-194757] 


Purchases—Purchase Orders—Federal Supply Schedule—Prices— 
Procurement at Lowest Price Requirement—Responsibility of FSS 
Contractor 

Agency may not justify purchase of other than lowest-priced dictation system 
from Federal Supply Schedule (FSS) on basis of responsibility factors, since 


General Services Administration determines responsibility of FSS contractors 
when annual FSS contracts are awarded. 


Matter of: Lanier Business Products, Inc., April 3, 1980: 


Lanier Business Products, Inc. (Lanier), protests the award by the 
Veterans Administration (VA) Hospital, Cincinnati, Ohio, of an 
order for dictating equipment to the Dictaphone Corporation (Dicta- 
phone) under a Federal Supply Schedule (FSS) contract. Lanier ob- 
jects to the award because its quotation for the dictation system was 
less than that submitted by Dictaphone. The protest is sustained. 

Federal Property Management Regulations (FPMR) §101- 
26.408-2 (1979) requires an agency to justify its decision to pay more 
than the lowest price available under the FSS. The VA’s justification 
is that the performance of Lanier’s local distributor which would in- 
stall and maintain the dictation system, Donnellon—McCarthy (D-M), 
performed unacceptably on the maintenance portion of the previous 
contract. Lanier is the FSS contractor, D-M is its exclusive distribu- 
tor for the area including the VA hospital. Previous performance is 
not among the specific justifications listed at FPMR § 101-26.408-3, 
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nor is it similar to them. Those justifications are concerned primarily 
with the product, not the contractor. VA essentially determined that 
D-M was nonresponsible. 

That determination is not for a user agency to make when placing a 
purchase order against an FSS contract. The General Services Admin- 
istration (GSA) determines the responsibility of FSS contractors 
when it awards the annual contracts. See 41 C.F.R. § 5A-73.301 (1979). 
User agencies must accept those determinations and cannot use re- 
sponsibility factors to avoid placing a purchase order with the con- 
tractor offering the lowest-priced products meeting the user’s mini- 
mum needs. 

If a user agency experiences difficulty with a contractor after award- 
ing a purchase order, the user may declare the contractor in default 
and purchase elsewhere. FPMR §§ 101-26.403-3 and 101-26.403-4. 
Under appropriate circumstances, GSA may declare an FSS contrac- 
tor in default on an overall basis for any or all items covered by the 
contract. If that should occur, then user agencies may not accept 
further performance from the contractor nor place further orders with 
it and must purchase elsewhere. FPMR § 101-26.403-6. When GSA 
next awards the annual FSS contracts, defaults and other problems 
may be considered in determining contractor responsibility. 

Therefore, if the VA was having problems with D-M’s contract per- 
formance, as a minimum, the VA should have notified GSA so that 
GSA could consider them in determining Lanier’s responsibility when 
subsequent annual FSS contracts were awarded. It was improper, how- 
ever, for the VA to award a purchase order to Dictaphone at a higher 
price based on D-M’s past performance. 

The purchase order was awarded in April 1979 and the dictation 
system was installed in July 1979. Therefore, no corrective action is 
being recommended at this time. However, by letter of today, the mat- 
ter is being brought to the attention of the Administrator of Veterans 
Affairs to prevent the occurrence of similar deficiencies in the future. 


[B-198206] 


Appropriations — Deficiencies — Anti-Deficiency Act—‘Coercive 
Deficiency” — International Cooperative Agreements — Indemni- 
fication Provisions 


State Department proposes to agree to indemnify Australia for damages arising 
from a hurricane seeding cooperative agreement, subject to the appropriation 
of funds by Congress for that specific purpose. This violates the spirit, if not 
the letter, of the Anti-Deficiency Act. Even though Congress is not legally com- 
pelled to make the appropriations, it would be morally committed and has little 
choice, particularly in view of the effect on foreign relations. This is what we 
term a “coercive deficiency.” 
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Appropriations — Supplemental — Substantive Legislation — To 
Correct “Coercive Deficiency’ — Propriety — International Coop- 
erative Agreements 

The Congress, in the context of a supplemental appropriation bill, may give a 
Federal agency contract authority to assume liability for damages arising out 


of an international cooperative agreement. However, procedurally, this could be 
subject to objection as substantive legislation in an appropriation bill. 


Foreign Governments — Agreements — Cooperative — Indemni- 
fication Provisions — Authority to Settle Claims 
General statutory authority to carry out international programs does not neces- 


sarily carry with it authority to agree to settle foreign claims against the United 
States. 


Foreign Governments — Agreements — Cooperative — Indemni- 
fication Provisions — Insurance Premium Payments by United 
States — Limitations on Liability 

Payment by the United States of a portion of insurance premiums, to protect 
Australia against financial liability in a joint project, is permissible when it is a 
condition which Australia exacts in return for its participation. Agreement 


should provide that the United States assumes no liability beyond the amount 
of insurance coverage. 


Matter of: Project Stormfury—Australia—Indemnification for 
Damages, April 4, 1980: 


This responds to various questions raised by the Acting Deputy 
Assistant Secretary for Environment, Health, and Natural Resources, 
Department of State (State), concerning the propriety of including 
certain provisions for indemnification for damages in a cooperative 
agreement to be concluded between the National Oceanic and Atmos- 
pheric Administration (NOAA) and the Government of Australia 
for a weather modification project. State is conducting the contract 
negotiations on behalf of the United States. 

As a continuation of Project Stormfury, a hurricane abatement re- 
search program conducted by NOAA since the early 1960s, NOAA 
intends to undertake a series of hurricane seeding experiments off the 
coast of Australia in cooperation with its Australian counterpart. 
State asserts that NOAA’s authority to conduct these experiments is 
15 U.S.C. § 313 note, 49 U.S.C. § 1463, “and the continued endorsement 
of Congress, which each year has approved a NOAA budget contain- 
ing a line item for ‘hurricane modification’.” Since an agreement needs 
to be consummated by the end of June 1980 if activities are to com- 
mence during the 1980-81 tropical cyclone season, NOAA expects to 
request a supplemental appropriation for the project in the near 
future. 

Although it appears to be mutually recognized that virtually all 
storms eligible for seeding would expire far away from land, thus 
rendering the possibility of accident remote, and that proving a causal 
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relationship between the seeding and subsequent damage would be 
difficult, Australia apparently views protection from liability for 
damage as a key issue in the proposed cooperative agreement. The 
submission states that Australia has proposed that the United States 
agree to indemnify the Government of Australia for all damages 
arising from the activities contemplated. However, according to State, 

We have reason to believe that the Australians are willing to back off from 


their total indemnification demand and agree to a sharing of the risks, but will 
insist on firmer obligations on the part of the U.S. Government. 


Since neither NOAA nor the Department of Commerce has specific 
authority to pay claims arising from their activities abroad, State has 
asked a number of questions about the extent to which the United 
States may properly agree to indemnification. 

As State points out, the Australian proposal that the United States 
provide complete indemnification for all damages that might result 
from the project in an indeterminate amount is unacceptable because, 
aside from the policy reasons, such a commitment would violate the 
Anti-deficiency Act, 31 U.S.C. § 665(a). That provision states: 

No officer or employee of the United States shall make or authorize an expendi- 
ture from or create or authorize an obligation under any appropriation or fund 
in excess of the amount available therein; nor shall any such officer or employee 
involve the Government in any contract or other obligation, for the payment of 


money for any purpose, in advance of appropriations made for such purpose, 
unless such contract or obligation is authorized by law. 


This office has long held that, absent specific statutory authority, in- 
demnity provisions in agreements which subject the United States to 
contingent and undetermined liabilities contravene the Anti-deficiency 
Act, supra. 35 Comp. Gen. 85, 87 (1955) ; 16 zd. 803 (1937) ; 7 id. 507 
(1928). 

State asks six specific questions, embodying possible alternatives to 
. commitment to fully indemnify Australia. Questions 1 and 3 read as 
follows: 

1. Could the U.S./NOAA agree to pay a percentage of damages (no limit), 
subject to the appropriation of funds by the Congress for that specific purpose? 

* % * * * * * 


3. Could the U.S./NOAA agree to third party arbitration of disputes, subject 
to the appropriation of funds by the Congress for the specific purpose of paying 
expenses associated with and awards arising from the arbitration process? 


These proposals are subject to essentially the same Anti-deficiency 
Act objection as is the full indemnity proposal. While in the proposals 
embodied in questions 1 and 8, the liability to pay is still contingent 
and the amount of the damages is still indefinte, it could be argued that 
no violation would occur should NOAA agree to either indemnification 
arrangement because no obligation will arise unless or until the Con- 
gress makes an adequate appropriation for its fulfillment. We concede 
that an agreement which makes it clear that the United States is in no 
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way obligated to make future payments should a contingent event 
occur unless the Congress chooses to appropriate funds for such pay- 
ments does not violate the Jetter of the Anti-deficiency Act. However, 
we think it violates its spirit. 

The Anti-deficiency Act was born as a result of Congressional 
frustration at the constant parade of deficiency requests for appropria- 
tions it was receiving in the 19th century and early 20th century, 
generated, it believed, by the lack of foresight and careful husbanding 
of funds by Executive branch agencies. (See Annals of Congress 10th 
Cong., 2d Sess. 1809). A consistent theme runs through myriad pages 
of floor debates and reports on supplemental appropriation bills: The 
Congress was tired of receiving appropriation requests which it could 
not, in good conscience, refuse because the agency had legally or 
morally committed the United States to make good on a promise. We 
term such commitments “coercive deficiencies” because the Congress 
has little choice but to appropriate the necessary funds. 

We think the requirement to pay an indefinite sum to Australia if a 
disaster occurs, albeit not a legal obligation unless or until funds are 
appropriated, is such a coercive deficiency. The fact that the potential 
claimant is another sovereign nation and failure to honor the agree- 
ment would have international consequences adds further weight to 
this conclusion. 

For this reason, in a number of cases decided in recent years, we have 
expressed dissatisfaction with agreements which, in effect, oblige Con- 
gress to enact deficiency appropriations. For example, in B-163058, 
March 17, 1975, we found that a Department of Defense practice of 
authorizing contractors to spend funds in excess of Government con- 
tractual liability, with the expectation of reimbursement either from 
subsequent year appropriations or through claims procedures “obvi- 
ously has an impact on Congressional prerogatives and we concur with 
the Assistant Secretary of Defense that it should not be encouraged.” 
See also B-132900, June 3, 1976. In another instance, we stated that 
contracts providing for assumption of risk by the Government for con- 
tractor-owned property had to provide that nothing in the contract 
could be considered as implying that Congress would, at a later date, 
appropriate funds sufficient to meet deficiencies. 54 Comp. Gen. 824, 
827 (1975). 

Question 2 reads as follows: 


Could the U.S./NOAA agree to pay a percentage of damages up to a certain 
amount, subject to the appropriation of funds by the Congress for that specific 
purpose? 


Although this proposal, unlike those in questions 1 and 3, avoids the 
problem raised when the amount of liability is indeterminate by sug- 
gesting that a maximum amount of liability be fixed, it is subject to 











Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 373 


the same objections as proposals 1 and 3 since fulfillment of the com- 
mitment will require a future congressional appropriation. 

State also refers to an agreement which another United States 
agency has with its Australian counterpart and suggests that Austra- 
lia might be equally willing to enter into such an arrangement with 
NOAA. State describes that agreement as follows: 

The liability provisions of that agreement provide, inter alia, that the Aus- 
tralian side will purchase insurance in the amount of ten million dollars (Aus- 
tralian) covering liability to third parties. For judgments or settlements 
exceeding that amount, each Government agrees to pay one-half of the amount. 
Payment of such sums by either side is made contingent upon the appropriation 
of funds “for the specific purpose of such indemnification” by the respective 


legislative bodies of the two countries. No limit is placed on the amount of 
these payments. 


This is essentially the same arrangement contemplated in question 1 
and it raises the same problems addressed in answering that question. 
That is, there is inherent in this arrangement a coercive deficiency. 

State then asks: 

4. If it is your opinion that the representations referred to in 1, 2, and 3 
above could be made only with the endorsement of Congress, what are your 
views as to how such endorsement could be obtained aside from seeking amend- 
ment of NOAA’s basic authorizing legislation (a step which is not viewed as 


practical at this time) ? Can this matter be handled as part of the supplemental 
appropriation process? 


We agree that the arrangements suggested in questions one, two, 
and three can be made only if authorized by the Congress. If the Con- 
gress is willing it could enact language, in the form of contract au- 
thority, authorizing NOAA to enter into one or any of the agreements 
described in questions 1, 2, and 3. Procedurally, however, that kind 
of action could be subject to a point of order if offered in the context 
of a supplemental appropriation bill. 

Of course, this alternative would also have a direct impact on the 
budget even though the money might never have to be appropriated. 
While the possibility of a mishap is remote, the potential damage, if 
there is one, could be of very great magnitude, so that the amount 
which would have to be authorized could be prohibitively large, as 
a practical matter. 

State’s fifth question is as follows: 

In your opinion, could the fact that a U.S. agency has a broad statutory 
mandate to carry out international programs (but lacks specific authority to, 
say, settle claims) have relevance as regards the type of arrangements that 


could be made with a foreign government, if such arrangements were deemed 
necessary in order to carry out those programs? 


As a general proposition, we would agree that an agency’s statutory 
mandate is relevant to the arrangement that could be made with a 
foreign government. Of some relevance to this general principle is 
our longstanding rule that an expenditure is covered by an appropria- 
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tion when it is reasonably necessary or incident to the execution of 
the program or activity authorized by the appropriation. F.g., 50 
Comp. Gen. 534, 536 (1971); 38 zd. 782, 785 (1959). As far as this 
matter is concerned, however, we do not think that NOAA’s general 
statutory mandate to carry out international programs, cited above, 
provides implied authority to enter into agreements to pay claims for 
which the United States would not otherwise be liable. However, as 
discussed below, the authority of the agency may be relevant to a de- 
termination of whether it can enter into an agreement to protect a 
participant with it in an international arrangement against liability. 

State asks finally : 

The possibility of procuring private insurance for this project has been raised, 
and preliminary indications are that it could be obtained. We request your 
confirmation that, in your opinion, there would be neither a legal nor policy 
objection to the purchase of such insurance in this situation. It is envisaged 
that the premium would be shared by the two sides, and that the cost of same 
would be included in the appropriation requested by NOAA. 

It is true that the United States Government has a longstanding 
policy that it will insure itself against its own risks. Absent express 
statutory authority, funds supporting Government activities gen- 
erally cannot be applied to the purchase of insurance to cover loss of 
or damage to Government property. 19 Comp. Gen. 798, 800 (1940) ; 
39 id. 145, 147 (1959). Here, however, the insurance is not for the pur- 
pose of protecting against a risk to which the United States would be 
exposed as a result of participating in the project. Rather, it is the 
price exacted by this Government’s partner in an international venture 
to protect its interests. In this view, the insurance premium, with Aus- 
tralia as a beneficiary, is merely one of the costs of the United States’ 
participation in this project for which any appropriation NOAA re- 
ceives for this purpose would be available. It should be explicitly 
provided that the United States’ liability under the’ agreement is 
limited to its share of the insurance premiums. 


[B-195563] 


Officers and Employees—Transfers—Relocation Expenses—What 
Constitutes “Permanent Change of Station”—-Temporary Position 
Description—Not Controlling for Reimbursement Purpose 


Employee received change-of-station travel orders to Guam, where he purchased 
a residence. Residence purchase expenses are reimbursable as 14-month period 
that employee was stationed in Guam may be considered as meeting the re- 
quirement of 5 U.S.C. 5724 and Federal Travel Regulations para. 2-1.2a(1) 
that the transfer be for permanent duty, even though classification report cate- 
gorized position as a “temporary assignment.” 
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Matter of: Thomas N. Wikstrom—Reimbursement for Purchasing 
Residence, April 7, 1980: 


John A. Murphy, Acting Chief, Fiscal Services Branch, Finance 
Division, Office of Education, Department of Health, Education and 
Welfare, has requested an advance decision on reimbursing expenses 
incurred by Mr. Thomas N. Wikstrom for the purchase of a residence 
incident to his transfer from Washington, D.C. to Guam. 

The question to be decided is whether Mr. Wikstrom’s transfer was 
“permanent” within the meaning of 5 U.S.C. § 5724 and FTR para. 
2-1.2a(1). Both the statute and implementing regulations require 
that the transfer be permanent from one official station to another 
for reimbursement of real estate expenses to be permitted. 

The Acting Chief, Fiscal Services Branch, questions whether Mr. 
Wikstrom’s transfer may be considered permanent within the con- 
templation of the above regulations because of the following factors. 
A travel order was issued showing an approximate date of departure 
as August 25, 1977, and an approximate date of return as October 1, 
1978. Further, a Government Transportation Request was issued 
August 23, 1977, showing a planned return to Washington, D.C. The 
Acting Chief points out that the position description under which Mr. 
Wikstrom was employed in Guam stated that “this is a temporary 
assignment to Guam not to exceed August 28, 1978,” and that the 
record contains a memorandum dated May 23, 1979, from a Personnel 
Staffing Specialist in the Office of Education which states that from 
August 29, 1977, to October 22, 1978, Mr. Wikstrom was temporarily 
assigned to the University of Guam. The Acting Chief did not men- 
tion, but the record does show, that Mr. Wikstrom’s travel order 
authorized residence transactions expenses. 

Our decisions have held, under Section 1 of the Act of August 2. 
1946, as amended, now codified in 5 U.S.C. § 5724 (1976), that the 
words “transferred from one official station to another for permanent 
duty” have reference to a change in the permananet duty station of 
an employee without a break in service and not to the tenure of his 
appointment. 27 Comp. Gen. 757 (1948) ; 22 7d. 219 (1942). In this 
regard, we have held that employees stationed in a foreign country 
for approximately 6 months may, for the period of such detail, be 
considered as permanently stationed there. 11 Comp. Gen. 153 (1931). 
Further, the fixing of the tenure of an appointment as either tem- 
porary or permanent, is not synonymous with the fixing of a tem- 
porary or permanent duty station for the purpose of reimbursing an 
employee’s traveling expenses. 19 Comp. Gen. 347 (1939). Thus, the 
classification description of Mr. Wikstrom’s position in Guam as a 
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temporary assignment is not determinative of his right to transfer 
expenses. 

In the case before us the employee’s travel orders under the heading 
“change of station” specifically authorized residence transactions 
expenses and the transportation of dependents and household goods. 
Moreover, the Notification of Personnel Action (SF 50) stated the 
nature of the action taken as “change in duty station.” Under the 
decisions cited above, it seems clear that a transfer for permanent 
duty was effected within the meaning of the statute and the Federal 
Travel Regulations, notwithstanding that the scheduled duration of 
the assignment was only 14 months. 

Accordingly, Mr. Wikstrom may be reimbursed for the purchase of 
a residence on Guam and for his other transfer-related expenses inso- 
far as his claim is otherwise proper. 


[B-196121] 


Transportation — Dependents — Military Personnel — Dislocation 
Allowance — Actual Movement of Dependents Requirement — 
JTR Proposed Amendment Effect 


An amendment of the Joint Travel Regulations permitting treatment of a 
member with dependents who are authorized to travel with him to his new 
permanent station but who, in fact, do not travel to the new station, as a member 
without dependents for purposes of receiving dislocation allowance is not 
prohibited by 37 U.S.C. 407. 48 Comp. Gen. 782 (1969) and similar decisions will 
no longer be followed. 


Matter of: Dislocation allowances, April 8, 1980: 


This action is in response to a letter dated August 22, 1979, from 
the Assistant Secretary of the Army (Manpower and Reserve A ffairs) 
requesting an advance decision concerning a proposed amendment to 
Volume 1 of the Joint Travel Regulations (1 JTR) relating to the 
dislocation allowance entitlements of military members with depend- 
ents. Specifically, the Assistant Secretary asks whether under 37 U.S.C. 
§ 407 (1976) the JTR may be amended to permit a military member 
with dependents, who are authorized to relocate with him, to receive a 
dislocation allowance when he is transferred to a new permanent sta- 
tion, where his dependents do not relocate incident to his change in 
permanent duty station. As explained below, we conclude that the 
adoption and implementation of such an amendment is authorized 
under 37 U.S.C. § 407. 

That statute provides: 


§ 407. Travel and transportation allowances: dislocation allowance 
(a) Except as provided by subsections (b) and (c) of this section, under regu- 
lations prescribed by the Secretary concerned, a member of a uniformed service— 
(1) whose dependents make an authorized move in connection with his 
change of permanent station ; 
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(2) whose dependents are covered by section 405a(a) of this title; or 
(3) without dependents, who is transferred to a permanent station where 
he is not assigned to quarters of the United States; 
is entitled to a dislocation allowance equal to his basic allowance for quarters 
for one month as provided for a member of his pay grade and dependency 
status in section 403 of this title. For the purposes of this subsection, a member 
whose dependents may not make an authorized move in connection with a 
change of permanent station is considered a member without dependents. 

Thus, a member who has no dependents, or whose dependents are 
not authorized to move to his new station is entitled to a dislocation 
allowance equal to the monthly basic allowance for quarters (BAQ) 
for a member without dependents. Similarly, a member with depend- 
ents who are authorized to and in fact do move with him is entitled 
to dislocation allowance payment equal to his BAQ. 

Sometimes, however, a third situation arises. A member may have 
dependents who are authorized to move with him and if they did so, 
he would be entitled to a dislocation allowance as a member with 
dependents under 37 U.S.C. § 407. However, that member may 
instead decide, for whatever reason, that his dependents will not 
accompany him to his new station, so that his position for change of 
station purposes is similar to that of a member without dependents. 
Because this individual does have dependents, we have found in the 
past that he cannot be considered a member without dependents, nor 
is he a member with dependents who in fact relocated with him, and 
therefore we have held that section 407 does not authorize the pay- 
ment of any dislocation allowance to him. 48 Comp. Gen. 782 (1969). 

In certain circumstances we have held that although a member has 
dependents, since they were not entitled to Government transportation, 
the member may be considered to be “without dependents” and en- 
titled to the appropriate dislocation allowance. See e.g., B—189020, 
August 18, 1977, B-176601, March 27, 1973. See also B-188849, Sep- 
tember 1, 1977. However, where the circumstances do not support such 
a finding, the rule currently requires that a member with dependents 
who are authorized to, but do not, move incident to his change in sta- 
tion, is not entitled to a dislocation allowance. 

This inequity is noted in the submission, and forms the basis for the 
proposal to revise the JTR definition of “member without dependents” 
to include a member with dependents when the dependents do not in 
fact relocate even though they are entitled to move at Government ex- 
pense. Although technically such individuals are not included in the 
statutory discussion of “member without dependents,” we have recon- 
sidered the whole matter. It seems that Congress did not intend to pre- 
clude payment of a dislocation allowance in these cases. Both the 
House and Senate Reports state in support of section 407 (a) (3) that: 


(A) member without dependents incurs the same general type of additional 
expenses when he is not furnished Government quarters at the new station as 
does a member with dependents. It is thus believed that the original intent of the 
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dislocation allowance will be better served if the proposed legislation is enacted 
to provide an amount equal to 1 month’s basic allowance for quarters for a mem- 
ber without dependents * * * H.R. Rep. No. 787, S. Rep. No. 808, 90th Cong., 
ist Sess. (1967). 

The purpose then of section 407(a) (3) is to ensure that military 
personnel receive a dislocation allowance regardless of whether they 
have dependents or not. In the past, we have interpreted that section 
to permit amendment of the JTR to provide dislocation allowance 
payments in circumstances not specifically covered by section 407 when 
in keeping with its purpose. 57 Comp. Gen. 178 (1977). Similarly 
here, while section 407(a) (3) authorizes dislocation allowance pay- 
ments under certain specified circumstances, it appears that Congress 
did not intend to preclude payment of any allowance when a member 
whose dependents, although authorized to do so, do not relocate inci- 
dent to his change in permanent station. In such cases the member 
would usually incur the same types of expenses as members without 
dependents who relocate and are entitled to a dislocation allowance. 
It is now our view that these individuals may be considered members 
“without dependents” for dislocation allowance purposes. Therefore, 
the JTR definition of “member without dependents” may be modified 
as proposed. 

Decisions to the contrary, such as 48 Comp. Gen. 782, will no longer 
be followed. 


[B-196168] 


Contracts—Protests—Timeliness—Significant Issue Exception— 
Minimum Needs Overstated 


Objection to allegedly excessive solicitation requirements raised for the first 
time after bid opening, while untimely, is significant issue and warrants con- 
sideration under General Accounting Office Bid Protest Procedures, 4 C.F.R. 
20.2(c). 


Contracts — Specifications — Minimum Needs Requirement — 


Exceeded 


Where solicitation requires bid and evaluation on basis of replacing fire hy- 
drants by tapping existing water mains under pressure when agency actually 
will permit many “dry” replacements, stated requirements exceed Government’s 
actual needs and restricted competition. GAO therefore recommends termination 
of existing contract and resolicitation and bid evaluation on basis of Govern- 
ment’s best estimate of “wet” and “dry” replacements. 


Matter of: Aqualine Environmental Services, Incorporated, April 8, 
1980: 


Aqualine Environmental Services, Incorporated, protests the rejec- 
tion of its low bid as nonresponsive under invitation for bids (IFB) 
No. DABT 59-79-B-0084, issued by the Department of the Army. 
Aqualine also asserts that the requirements of the IFB exceeded the 
Army’s minimum needs. For. the following reasons, the protest is sus- 
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tained on the basis of excessive solicitation requirements and resolicita- 
tion is recommended. 

The IFB called for the replacement of 248 fire hydrants at Fort 
Pickett, Virginia. Replacement of fire hydrants can be accomplished 
in a “wet” or “dry” condition, depending on the need to maintain serv- 
ice to other locations along the water main at the time of replacement. 
If it is necessary to maintain the service, the contractor taps into the 
water line and places a bypass around the hydrant to be removed and 
replaced. If the maintenance of water service is not necessary, then 
the line can be turned off until the hydrants have been removed and 
replaced. The latter, “dry,” method is significantly less expensive and 
takes less time than the “under pressure” or “wet” method. 

Based on alleged oral Army advice that the hydrant replacements 
could be accomplished by the dry method, Aqualine included in its bid 
a statement to the effect that it would install all hydrants in the dry 
condition. The Army, finding that Aqualine had submitted a qualified 
bid which deviated from the written IFB requirements for total wet 
replacement capability, rejected it as nonresponsive and awarded a 
contract to the next higher priced responsive responsible bidder. 

Since bidders were required to bid as though wet replacements were 
required for all 248 hydrants, Aqualine contends that this requirement 
exceeded the Army’s minimum needs because the work could be accom- 
plished dry by isolating particular work areas at Fort Pickett. It is 
clear from the record of Aqualine’s pre-bid opening activity that this 
issue, raised for the first time after the Army rejected Aqualine’s bid, 
was known to Aqualine prior to bid opening. While this issue should 
have been raised prior to rather than after .bid opening and 
therefore is untimely under our procedures (4 C.F.R. 20.2(b) (1) 
(1979) ), the restriction of competition caused by the (Government’s 
failure to solicit for its actual needs goes to the heart of the competi- 
tive system because any measure which incorporates more or less than 
the work to be contracted in selecting the lowest bidder does not obtain 
the benefits of full and free competition required by the procurement 
statutes. We believe such an impropriety merits our review. Sputh- 
eastern Services, Inc., et al., 56 Comp. Gen. 668 (1977), 77-1 CPD 390. 
Therefore this matter is for consideration pursuant to the exception 
provided in our timeliness rules concerning consideration of significant 
issues. 4 C.F.R. 20.2(c). 

Our Office has held that procurement agencies must state require- 
ments in terms that will permit the broadest field of competition within 
the minimum needs required, and when the stated requirements are 
beyond the Government’s actual needs, competition is restricted. Gard- 
ner Machinery Corporation; G. A. Braun Incorporated—Request for 
Reconsideration, B-185418, September 25, 1978, 78-2 CPD 221. In the 
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present case, while bidders were required to bid and the bids were 
evaluated as though all 248 hydrant replacements were to be wet, the 
Army concedes that there is a probability of many dry hydrant re- 
placements depending upon the occupancy of Fort Pickett which 
varies depending upon the time of the year. Accordingly, the IFB 
requirements overstated the actual needs of the Army, and the pro- 
test is sustained on this issue. In view of our conclusion that the 
solicitation was defective and should be revised, the question of wheth- 
er Aqualine’s bid is responsive is academic. 

The Army has advised us that it has not issued a notice to proceed 
with performance under the existing contract. Therefore, we recom- 
mend termination of the contract and resolicitation of requirements 
which more accurately represent the actual needs of the Army. Since 
the Army does not know precisely the mix of hydrants to be replaced 
in a wet versus dry condition, it should require bidders to bid a job 
price in accordance with the Army’s best estimate of the mix and also 
require bidders to furnish a price change factor which the Govern- 
ment either could deduct from the job price for each dry installation 
required in addition to the estimate or add to the job price for each 
additional wet installation. 

By letter of today we are advising the Secretary of the Army of our 
recommendation for termination and resolicitation. 

Because this decision contains a recommendation for corrective 
action, we are furnishing copies to the Senate Committees on Govern- 
mental Affairs and Appropriations and the House Committees on 
Government Operations and Appropriations in accordance with sec- 
tion 236 of the Legislative Reorganization Act of 1970, 31 U.S.C. 
§ 1176 (1976), which requires the submission of written statements by 
the agency to the Committees concerning the action taken with respect 
to our recommendation. 


[B-184053] 


Courts—Judgments, Decrees, etc.—Interest—Patent Infringement 
Suit—“Delay Compensation” 


Judgment against United States for patent infringement may include interest as 
“delay compensation” since infringement is viewed as a taking by eminent 
domain and 28 U.S.C. 1498 authorizes “reasonable and entire compensation.” 
However, since determination of delay compensation is a judicial function, it may 
not be awarded administratively by General Accounting Office but is payable only 
where it has been expressly awarded by Court of Claims. 


Courts—Judgments, Decrees, etc.—Res Judicata—Judgment Based 
on Stipulation—Subsequent Claim 


Where judgment of Court of Claims against United States in patent infringement 
suit was based on compromise stipulation under which plaintiff agreed to accept 
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stipulated sum “in full settlement of all claims set forth in the petition,” terms 
of judgment preclude allowance of claim for additional amount as “delay 
compensation.” 


Matter of: RCA Corporation, April 14, 1980: 


This decision results from a claim by RCA Corporation for “delay 
compensation” in connection with a judgment of the United States 
Court of Claims. Our Claims Division initially disallowed the claim, 
and RCA sought reconsideration. For the reasons that follow, we 
believe the Claims Division’s disallowance must be sustained. 

In May, 1975, RCA filed suit against the United States in the Court 
of Claims. The suit was an action for patent infringement under 28 
U.S.C. § 1498(a) (1976), which provides in pertinent part: 

(a) Whenever an invention described in and covered by a patent of the 
United States is used or manufactured by or for the United States without 
license of the owner thereof or lawful right to use or manufacture the same, 
the owner’s remedy shall be by action against the United States in the Court 


of Claims for the recovery of his reasonable and entire compensation for such 
use and manufacture. * * * 

In August, 1976, the Court entered judgment in favor of plaintiff 
RCA. The judgment provided as follows: 

This case comes before the court on a stipulation of the parties filed on 
July 28, 1976, and signed on behalf of the plaintiff and the defendant by the 
respective attorneys of record, in which it is stated that a written offer was 
submitted by the plaintiff to the Attorney General and duly accepted on behalf 
of the defendant, whereby plaintiff agreed to accept the sum of $450,000.00 in 
full settlement of all claims set forth in the petition, and the defendant con- 
sented to the entry of judgment in that amount. 

IT IS THEREFORE ORDERED that judgment be and the same is entered 
for the plaintiff in the sum of four hundred fifty thousand dollars ($450,000.00) 
and that any claims arising out of the allegations or facts pleaded in plaintiff’s 
petition be dismissed with prejudice. 


On September 30, 1976, Congress appropriated funds to pay the 
judgment,* and on October 19, 1976, our Claims Division certified 
the judgment to the Treasury Department for payment. Subsequently, 
RCA claimed an additional $7,119.88 as compensation for delay in 
payment between August 6, 1976, the date of the judgment, and 
October 22, 1976, the date of the Treasury check. RCA contends that 
this is part of the “reasonable and entire compensation” to which it 
is entitled under 28 U.S.C. § 1498, supra. RCA calculated the amount 
by applying an annual rate of 7.5% in accordance with Pitcairn v. 
United States, 547 F.2d 1106 (Ct. Cl. 1977), cert. denied, 434 U.S. 
1051 (1978). 

This is the first occasion we have had to consider a claim for “delay 
compensation” in a patent infringement case. We conclude that there 
is no legal basis for this Office to allow the claim. There are two 


*Prior to May 4, 1977, judgments against the United States in excess of $100,000 re- 
quired specific congressional appropriations. Since that date, unless payment is “‘other- 
wise provided for,” final judgments against the United States are payable, without regard 
to amount, from the permanent indefinite appropriation established by 31 U.S.C. § 724a. 
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reasons for our conclusion, one based on the nature of “delay compen- 
sation,” and the other based on the subject judgment itself. 

The general rule, consistently recognized by the Supreme Court, is 
that interest is not recoverable against the United States unless ex- 
pressly provided in the relevant statute or contract. £.g., United 
States v. Alcea Band of Tillamooks, 341 U.S. 48 (1951). The one 
exception is a taking which entitles the claimant to just compensa- 
tion under the Fifth Amendment. Alcea Band of Tillamooks, supra. 
Thus, courts commonly award interest as part of just compensation 
in land condemnation cases. 

“Delay compensation” in patent infringement cases is a related 
concept. The unauthorized manufacture or use of a patented device by 
or for the United States is viewed as a taking by eminent domain, and 
28 U.S.C. § 1498 provides the means of obtaining the just compensa- 
tion mandated by the Fifth Amendment. Calhoun v. United States, 
453 F.2d 1385, 1391 (Ct. Cl. 1972). The Supreme Court has recognized 
that “interest” may be allowed in a patent infringement suit under 
the “reasonable and entire compensation” formula now contained in 
28 U.S.C. § 1498. Waite v. United States, 282 U.S. 508 (19381). Al- 
though the term “interest” is still frequently used in the decisions, it 
is awarded as part of the reasonable and entire compensation, and 
“is not considered as interest per se.” Pitcairn, supra, 547 F.2d at 1121. 
In this context, it has become known as “delay compensation.” It is 
generally awarded to the date of payment of the judgment. (See cases 
cited below.) 

Prior to Pitcairn, the Court of Claims had, with a few exceptions, 
applied a 4 percent annual rate since 1944 in determining delay com- 
pensation. Badowski v. United States, 278 F.2d 934 (Ct. Cl. 1960) ; 
Van Veen v. United States, 386 F.2d 462 (Ct. Cl. 1967); Amerace 
Esna Corp. v. United States, 462 F.2d 1377 (Ct. Cl. 1972) ; Calhoun v. 
United States, supra. In Pitcairn, however, the Court held that the 4 
percent rate had become outmoded by changing economic conditions, 
and established a stepped percentage rate varying from 4 percent for 
the years 1947-1955 to 714 percent for the years 1971-1975. 547 F.2d 
at 1121. RCA’s claimed rate is based on this formula. For subsequent 
application of the Pitcairn formula, see Tektronix, Inc. v. United 
States, 552 F.2d 343 (Ct. Cl. 1977), 575 F.2d 832 (Ct. Cl. 1978) ; 
Leesona Corp. v. United States, 599 F.2d 958 (Ct. Cl. 1979). 

In discussing the concept of delay compensation, the Court in 
Pitcairn said : 


The amount due as delay compensation in this case involves a determination 
by this court of an appropriate base or yardstick by which to measure and thereby 
establish the award for delay compensation. The method of determining delay 
compensation should be justified by the evidence, and the rate should be respon- 
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sive to the ends of justice. The ultimate test, of course, is that the plaintiff must 
receive just compensation. 547 F.2d at 1121. 


The Court went on to point out that: 


The determination of a proper amount of delay compensation is a judicial func- 
aan The discharge of that function requires the exercise of judgment. Jd. at 

It is clear from the foregoing that the Court may properly award 
interest as delay compensation in actions under 28 U.S.C. § 1498. How- 
ever, since the determination is a judicial function, we believe the 
awarding of delay compensation is a matter solely for the Court’s 
consideration, and that it is beyond our authority to award it 
administratively. 

It is relevant in this connection that 28 U.S.C. § 1498 does not 
purport to establish a rate for delay compensation. In cases where 
both the entitlement to interest on judgments against the United 
States and the rate are specified by statute—e.g., 28 U.S.C. § 2516(b) 
and the first proviso of 31 U.S.C. § 724a—it is not necessary for the 
judgment to expressly award interest. Where interest is payable under 
the statutory provisions in such cases, it is computed as part of our 
essentially ministerial function of certifying judgments against the 
United States for payment under 28 U.S.C. §§ 2414 and 2517(a). 
See United States v. Maryland ex rel. Meyer, 349 F.2d 693, 696 (D.C. 
Cir. 1965). The absence of a congressionally established rate in 28 
U.S.C. § 1498 supports the conclusion that the awarding of delay 
compensation is a matter solely for the Court. Accordingly, we con- 
clude that delay compensation in judgments against the United 
States under 28 U.S.C. § 1498 is payable only where it has been ex- 
pressly awarded by the Court of Claims. 

Next, it is significant that the judgment in this case was actually 
a compromise stipulation. It was entered in the form of a judgment 
essentially to enable compliance with the payment provisions of 28 
U.S.C. § 2517(a). The amount of a compromise settlement is reached 
through negotiation and can include whatever elements the parties 
may agree upon. Any perceived delay in payment could have been 
taken into consideration in the negotiations (we do not know whether 
this was in fact done here) and reflected in the compromise amount. 

In Tektronix, Inc. v. United States, 552 F.2d 348 (Ct. Cl. 1977), 
the Court concluded that, as a general proposition, the Pitcairn rates 
should be applied in the future, “except where the parties stipulate 
otherwise.” 552 F.2d at 353, n.19. Under the stipulation in this case, 
as incorporated in the Court’s judgment quoted above, “plaintiff 
agreed to accept the sum of $450,000.00 in full settlement of all claims 
set forth in the petition.” The claim set forth in RCA’s original peti- 
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tion, filed on May 15, 1975, was for “reasonable and entire compen- 
sation” under 28 U.S.C. § 1498. Thus, the terms of the judgment seem 
to preclude the awarding of any additional amount. 

For the foregoing reasons, we conclude that RCA’s claim must be 
denied. 


[B-196695] 


Energy—Energy Research and Development Administration— 
Employees—Agency Excepted From Competitive Service and Gen- 
eral Schedule—Effect—Extended Details 

Employee of Atomic Energy Commission (AEC) and its successor, Energy Re- 
search and Development Administration (ERDA), appeals disallowance of 
claim based on Turner-Caldwell decisions for retroactive promotion and backpay. 
Claim is denied as AEC and ERDA, the employing agencies, were excepted from 
competition service as well as from General Schedule and thus were not subject 
to the detail provisions of subchapter 8, chapter 300 of the Federal Personnel 
Manual. For this reason and because AEC and ERDA did not have a nondis- 
eretionary agency policy limiting details or requiring temporary promotion 
after a specified period of detail, the remedy of retroactive temporary promotion 
with backpay is not available. 

Matter of: Jeremias Archuleta—Retroactive Promotion under 


Turner-Caldwell for ERDA (AEC) Employees, April 14, 1980: 


In a letter dated September 13, 1979, Mr. Jeremias Archuleta 
requested reconsideration of Certificate of Settlement No. Z-2815159, 
issued July 31, 1979, which denied his claim for a retroactive promo- 
tion and backpay based on our 7'urner-Cdldwell decisions, 55 Comp. 
Gen. 539 (1975) and 56 id. 427 (1977). We have considered his letter 
to constitute an appeal of that action, and this decision is the result of 
that appeal. 

The record shows that Mr. Archuleta, a GG—6 Security Inspector at 
the Atomic Energy Commission (AEC) in Los Alamos, New Mexico, 
was assigned the duties of Operations Sergeant, a GG-7 position, on 
July 19, 1973. This assignment continued until August 31, 1975, when 
Mr. Archuleta was promoted to a GG-7 position. On January 19, 1975, 
while assigned to the GG-7 position, Mr. Archuleta became an em- 
ployee of the Energy Research and Development Administration 
(ERDA), a result of the Energy Reorganization Act of 1974, Public 
Law 93-438, 42 U.S.C. 5801 note. For the record we note that since 
January 1, 1977, Mr. Archuleta has been an employee of the Depart- 
ment of Energy. However, during all portions of the claim he was em- 
ployed by either AEC or ERDA. 

The Claims Division in its action of July 31, 1979, disallowed Mr. 
Archuleta’s claim on the basis that his agency was not subject to ap- 
plicable Civil Service Commission (CSC) (now Office of Personnel 
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Management) regulations. We uphold that disallowance for the rea- 
sons stated below. 

Our Turner-Caldwell decisions held that employees detailed to 
higher-grade positions for more than 120 days without Civil Service 
Commission approval are entitled to retroactive temporary promotions 
and backpay for the period beginning with the 121st day of the detail 
until the detail is terminated. Those decisions were based on an in- 
terpretation by the Commission’s Board of Appeals and Review (now 
Appeals Review Board) to the effect that under the provisions of sub- 
chapter 8, chapter 300 of the Federal Personnel Manual an agency had’ 
no discretion to continue a detail beyond 120 days without CSC ap- 
proval. Absent such approval, the agency had a mandatory duty to 
award the employee a temporary promotion if he continued to perform 
the duties of the higher-grade position. 

Mr. Archuleta as an employee of the AEC and ERDA was not sub- 
ject to the applicable provisions of the Federal Personnel Manual. The 
AEC and its successor, ERDA, elected to except their employees from 
the competitive service as well as from the General Schedule under the 
authority of section 161(d) of the Atomic Energy Act, as amended, 
42 U.S.C. 2201(d), and section 106(a) of the Energy Reorganization 
Act of 1974, Public Law 93-438, 42 U.S.C. 5816(a). Since subchapter 
8, chapter 300 of the Federal Personnel Manual, applies only to details 
between positions in the excepted service that are under the General 

chedule, the remedy for extended details specified in Turner-Caldwell 
is unavailable in Mr. Archuleta’s case. See Matter of Israel Warshaw, 
B-194484, September 21, 1979. 

The AEC and ERDA issued their own regulations governing de- 
tails. As set forth at paragraph B2b of ERDA (AEC) Appendix 
4108, Part VI, those regulations provide: 

Since the use of a detail may contravene sound compensation practices and 


merit system principles, details should normally be for periods of less than 
three months. 


Unlike the detail provisions of the Federal Personnel Manual, this 
regulation does not limit the AEC’s or ERDA’s discretion to con- 
tinue a detail beyond 3 months, nor do the related provisions of para- 
graph A4 of that Appendix require the agency to temporarily’ pro- 
mote an employee detailed to a higher-grade position for Jonger than 

any specified period of time. Compare Matter of Jose Lujan, 59 Comp. 
Gen. 200 (1980). 

Accordingly, since Mr. Archuleta was not subject to the applicable 
provisions of the Federal Personnel Manual or to any similar non- 
discretionary agency policy, we affirm the action of our Claims Divi- 
sion disallowing Mr. Archuleta’s claim for a retroactive temporary 
promotion and backpay. 
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[B-197289] 


Appropriations—Obligation—Printing and Binding Requisitions— 
Performance Continuing Beyond Fiscal Year 

Fact that performance under Requisition for Printing and Binding extends over 
more than one fiscal year does not mean payments are to be split among fiscal 
years on basis of services actually performed. General rule is that payments 


under Government contracts are charged to fiscal year ee: eurrent at 
time legal obligation arises, 


Appropriations—Obligation—Bona Fide Needs Restrictions 


Printing and Binding Requisition, accompanied by copy or specifications sufficient 
to allow Government Printing Office to proceed with job, créates valid obligation 
if need for printing exists at time order is submitted. 

Matter of: Obligation of Appropriation for Pitesti <Uroiibiatont 
of Fine Arts, April 14, 1980: 


An authorized certifying officer of the Department of the Interior, 
acting as fiscal officer for the, Commission of Fine Arts under an 
agreement between the Department and the Commission, has re- 
quested our decision on the fiscal year appropriation(s) to be charged 
for the costs of publication by the Commission of its book “Sixteenth 
Street Architecture, Volume I,” which was printed by the Govern- 
ment Printing Office (GPO). According to the inquiry, although 
printing of the book was initially ordered by the Commission in fiscal 
year 1977, the Commission has attempted to obligate part of its fiscal 
year 1977, 1978, and 1979 appropriations for the work. 

The certifying officer states his belief that the entire cost of the 
printing job should have been charged against the Commission’s fiscal 
year 1977 appropriation. The Commission, on the other hand, asserts 
that costs should be distributed by fiscal year based on the actual incur- 
rence of expenses by GPO and the availability of appropriated funds 
for printing. 

For the reasons indicated below, we agree with the certifying officer 
that the entire cost of printing “Sixteenth Street Architecture” should 
have been charged to the Commission’s fiscal year 1977 appropriation. 

On August 23, 1977, the Commission submitted to the Public Printer 
a Printing and Binding Requisition (Standard Form 1), designated 
Requisition No. 77-18. The requisition ordered the printing of 2500 
copies of “Sixteenth Street Architecture, Volume I.” The printing 
was to be charged to the fiscal year 1977 appropriation, Saleries and 
Expenses, Commission of Fine Arts. The requisition order was accom- 
panied by the Commission’s manuscript for the book. 

By letter of September 13, 1977, to the predecessor of the current 
certifying officer, the Secretary of the Commission requested that 
$14,000 out of the Commission’s fiscal year 1977 appropriation be ob- 
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ligated for the printing of the book. The letter indicated that the 
GPO had given the Commission a rough estimate for the entire job 
of about $21,000. 

On September 28, 1978, the Commission submitted a second Print- 
ing and Binding Requisition to the GPO, designated Requisition No. 
78-23. This requisition again ordered the printing of 2500 copies of 
“Sixteenth Street Architecture, Volume I.” It indicated that the job 
was to be charged to the fiscal year 1978 appropriation, Salaries and 
Expenses, Commission of Fine Arts. At the bottom of the form were 
hand-written the word “continuing requisition to Req— .” 

In a memorandum to the certifying officer dated September 29, 
1978, the Secretary of the Commission requested that $13,000 of the 
Commission’s fiscal year 1978 appropriation be obligated for the 
printing job. The memorandum indicated that the GPO had infor- 
mally advised the Commission that approximately $13,000 worth of 
work had been done on the Commission’s order in fiscal year 1978. 
The memorandum was accompanied by a copy of Requisition No. 
78-23 and a new informal estimate by the GPO of the total cost of 
the job, which gave a “ball park estimate” of over $31,000. 

In a letter to the certifying officer, dated August 10, 1979, the Sec- 
retary of the Commission requested that $28,000 of the Commission’s 
fiscal year 1979 appropriation be obligated for the printing of “Six- 
teenth Street Architecture.” The letter indicates that the GPO had 
informed the Commission that the actual cost of the printing would 
be about $40,000. 

A. GPO invoice, dated October 5, 1979, indicates that the total 
charge for printing the Commission book was $39,421. The GPO billed 
$20,700 of this amount to Requisition No. 77-18 and $18,721 to 
Requisition No. 78-23. In a November 2, 1979, letter to the certifying 
officer, the Comptroller of GPO stated that the job was billed to the 
two separate requisitions at the request of the Commission. 

As mentioned above, the Commission is of the opinion that the 
costs of printing “Sixteenth Street Architecture” should be charged 
against its fiscal year 1977, 1978, and 1979 appropriations in propor- 
tion to the amount of work done by GPO in those years. We do not 
agree. As we stated at 23 Comp. Gen. 370, 371 (1943), the fact that 
performance under a contract extends over more than one fiscal year 
does not mean that payments are to be split among the fiscal years 
on the basis of services actually performed. Rather, the general rule 
is that payments due under a Government contract are to be charged 
to the fiscal year appropriation current at the time the legal obligation 
arose; that is, the fiscal year in which a bona fide need for the goods or 
services arose and in which a valid contract or agreement was entered 
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into. See, ¢.g., B-125444, May 2, 1956; 27 Comp. Gen. 711, 714 (1948) ; 
23 id. 370 (1948). 

It should be noted that the printing requisition in question was not 
issued as part of an interagency Economy Act agreement, under 31 
U.S.C. § 686, but rather pursuant to the specific authority of 44 U.S.C. 
§ 501. Performance under an Economy Act agreement cannot ordi- 
narily extend beyond the end of the fiscal year of the funds which are 
being obligated, because these funds must be deobligated at the end 
of the fiscal year to the extent that performance has not been com- 
pleted. See 31 U.S.C. § 686-1 (1976); 58 Comp. Gen. 471, 472-73 
(1979). 

In the case of printing and binding services performed for a Fed- 
eral agency by GPO, we have held that when a requisition for print- 
ing is accompanied by copy or specifications sufficient for GPO to 
proceed with the job, and there is a present need for the printing of 
the ordered publication, the order creates a valid obligation. See 
B-123964, August 23, 1955; 28 Comp. Gen. 82 (1943). The fiscal year 
appropriation current at the time of the order should be charged 
for full costs of the printing, notwithstanding the fact that the work 
may not be completed during that fiscal year. See id. 

In the present instance, the record shows that Printing and Bind- 
ing Requisition No. 77-18, submitted to GPO August 23, 1977, con- 
tained sufficient specifications and was accompanied by Commission- 
prepared manuscript so that GPO could proceed with the job. It is 
also clear that the Commission had a present need for the printing 
it ordered. It follows that Requisition No. 77-18 created a lawful 
obligation of fiscal year 1977 funds for the costs of printing “Six- 
teenth Street Architecture.” Although the Commission only recorded 
an obligation of $14,000, the actual obligation created was the full cost 
of the printing job. It also follows that the attempts by the Commis- 
sion to obligate fiscal year 1978 and 1979 funds for the printing were 
not effective. The Commission’s fiscal year 1978 and 1979 appropria- 
tions were not available for the fiscal year 1977 printing order and 
may not be used to pay for the printing of “Sixteenth Street 
Architecture.” 

It is not clear from the record whether the Commission had suf- 
ficient unobligated fiscal year 1977 funds available to pay for the 
printing of “Sixteenth Street Architecture” when it submitted its 
requisition to GPO. The Commission normally receives a lump sum 
appropriation for salaries and expenses. Therefore, although the Com- 
mission may not have budgeted a sufficient sum for printing, it may 
have had other funds available to pay for the printing job. However, 
if the Commission in fact did not have sufficient fiscal year 1977 funds 
to pay for the printing, two statutory provisio1s were violated. 
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First, subsection 1102(b) of title 44 of the United States Code 
provides: 

Printing may not be done for an executive department, independent agency or 
establishment in a fiscal year in excess of the amount of the appropriation. 
Although the meaning of this provision is not entirely clear, it is our 
opinion that it at least prohibits an agency frorh requisitioning print- 
ing from GPO unless it has sufficient funds available to pay for that 
printing. 

Second, subsection 665 (a) of title 31 of the United States Code, part 
of the so-called “Antideficiency Act,” provides: 

No officer or employee of the United States shall make or authorize an ex- 
penditure from or create or authorize an obligation under any appropriation or 
fund in excess of the amount available therein ; nor shall any such officer or em- 
ployee involve the Government in any contract or other obligation, for the pay- 
ment of money for any purpose, in advance of appropriations made for such pur- 
pose, unless such contract or obligation is authorized by law. 

In this instance, if the Commission did not have sufficient funds to pay 
for the printing at the time the printing requisition was submitted 
to GPO, then the officer ordering the printing has violated this act. 

It may be argued that the Antideficiency Act should not be applied 
to the present situation (1) because GPO printing of documents in- 
volves a transaction between two Federal agencies, (2) because the 
Congress will not be forced to enact a deficiency appropriation to liqui- 
date the Commission’s debts to GPO, and (3) because the cost to the 
United States is the same whether the Commission’s appropriation or 
GPO’s revolving fund pay for this printing. However, as we stated at 
42 Comp. Gen. 272, 275, one of the purposes of the Antideficiency Act 
was: 


* * * to keep all the departments of the Government, in the matter of incurring 
obligations for expenditures, within the limits and pore of appropriations 
annually provided for conducting their lawful functions * * 


By incurring obligations in excess of available spiidbigauakinih: the 
Commission would cause the United States to incur costs greater than 
the Congress had authorized. If in fact a violation of the Antideficiency 
Act occurred, the provisions of 31 U.S.C. § 665(i) (2) require that it 
be reported to the Congress. 


[B-196342] 


Customs—Services in Foreign Airports—Recovery of Costs— 
Treasury Enforcement Communications System 


Where Customs Service receives no advantage from conducting passenger pre- 
clearance activity on foreign soil vis a vis conducting passenger clearance activi- 
ties within the United States and preclearance activity was initiated at airlines 
request, results in substantial cost savings to airlines and permits airlines to 
better use their resources, record supports determination that airlines are pri- 
mary beneficiaries of preclearance service. Therefore, under authority of 31 








390 DECISIONS OF THE COMPTROLLER GENERAL [59 


U.S.C. 483a, Customs may continue to assess user charge against airlines and re- 
cover that portion of its costs (including Treasury Enforcement Communications 
System) that are increased by its conducting passenger preclearance on foreign 
soil. 48 Comp. Gen. 24, modified (clarified ). 

Matter of: Customs Service Recovery of Preclearance (Including 
TECS) Cost Under User Charge Statute, 31 U.S.C. 433a, April 15, 
1980: 


As directed in the Conference Report (H.R. Rep. No. 96-471, p. 6) 
accompanying the Treasury, Postal Service and General Government 
Appropriation Act, 1980, Pub. L. No. 96-74, September 29, 1979, 93 
Stat. 559, the Assistant Secretary (Enforcement and Operations), 
Department of the Treasury requested our views on a dispute between 
the U.S. Customs Service (Customs) and the airlines as to what por- 
tion, if any, of the cost of the Treasury Enforcement Communications 
System (TECS) should be included in fees assessed airlines using 
Customs preclearance services provided at some foreign airports. For 
the reasons explained below, we believe Customs is legally entitled to 
charge airlines wishing such services the indicated preclearance costs, 
including the special TECS installations costs. 


Background 


The U.S. Federal Inspection Service (FIS) conducts preclearance 
inspections of passengers, crew members and their baggage at certain 
foreign international airports prior to their boarding of a flight bound 
for the United States. Preclearance services are provided for both 
U.S. and foreign carriers. Generally the inspection is of regularly 
scheduled flights, but chartered commercial flights are also inspected - 
whenever resources permit. A preclearance inspection is basially the 
same inspection an individual would experience if he arrived at a 
US. port of entry ; however, it is conducted on foreign soil. As a result 
of this inspection, the individual usually does not have to go through 
U.S. Customs inspection again upon arrival in the United States. 

Participating in the FIS are Customs, the Immigration and 
Naturalization Service (INS) and the Animal and Plant Health In- 
spection Service (APHIS). While preclearance began as an experi- 
ment at one location in 1952, it has grown until, in 1979, there were 
eight preclearance sites in three countries staffed by 177 Customs, 70 
INS and 3 APHIS inspectors dedicated to passenger preclearance. In 
1978, the total FIS annual budget for perclearance operations was 
$12,913,472. The serviced airlines paid $5,356,721 in user charges and 
overtime. Preclearance is handling over 20 percent of the annual air 
passenger traffic to the United States. 

TECS is a computerized data processing system, with the central 
computers located in San Diego, California, and terminals providing 
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access to the Computer at a number of ports of entry and at preclear- 
ance sites outside the United States. It contains information on per- 
sons or vehicles involved in smuggling activity and interfaces with 
other computer-based information retrieval systems providing data 
on individuals involved in other criminal activity. 

Customs officials feed information identfying persons or vehicles 
entering the United States into TECS and it immediately tells them 
whether the person or individual has previously been involved in 
smuggling. If so, Customs can take appropriate action which might 
include requiring the person or vehicle to undergo a more thorough 
examination or search. 

Eighteen years elapsed between the initiation of preclearance in 
1952, and Customs’ adoption of regulations for recovering certain costs 
connected with preclearance in 1970. Prior to that date, the only cost 
recovered was overtime for employees which is reimbursable under 
specific statutory authority not in question here. 

In a 1968 decision commenting on the Commerce Department’s 
proposal to recover certain preclearance costs, we stated that: 

We agree with the Assistant Secretary that the language of 31 U.S.C. 483a 
is very broad, and that the section contemplates that those who receive the benefit 
of services rendered by the Government especially for them should pay the costs 
thereof, at least to the extent that it appears that a special benefit is conferred. 
In the instant case the Assistant Secretary’s letter discloses that the costs (in- 
cluding related costs) of stationing men and performing services in Canada are 
considerably greater than total costs to Customs would be if all of the Customs 
operations: were performed in the United States. Also, as indicated above, the 
preclearance operation in Canada is essentially of advantage to the airline rather 
than the Bureau of Customs. Accordingly, it is our view that to the extent the 
costs (including employees’ compensation) of the requested preclearance services 
in Canada are in excess of the costs that Customs would incur if all of the 
Customs operations invclved were performed in the United States, a charge 


covering such excess costs would be authorized by 31 U.S.C. 483a, if fixed in 
accordance with the provisions of such section. 48 Comp. Gen. 24, 28 (1968). 


Thereafter, under authority of section 501 of the Independent Offices 
Appropriations Act, 1952, 31 U.S.C. § 483a (1976), the so-called User 
Charge Statute, Customs adopted regulations prescribing costs to be 
reimbursed by airlines for passenger preclearance in foreign countries. 
These regulations are set forth in 19 C.F.R. § 24.18. 

On June 13, 1979, Customs informed representatives attending the 
sixth Joint Customs/Air Industry Facilitation Meeting that the entire 
cost of TECS at preclearance sites would be billed to the airlines under 
the authority of the User Charge Statute, and invited them to provide 
any substantive legal or cost issues to Customs for consideration. 

By letter dated July 20, 1979, the Air Transport Association (ATA) 
which represents virtually all federally certificated United States 
scheduled airlines, opposes the imposition of the charges. Additional- 
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ly, the ATA requested that Customs “review the propriety of its excess 
preclearance cost regulation,” which in light of several judicial opin- 
ions it feels are without legal foundation. 

In preparation of this decision we have considered both the position 
of the ATA, as expressed in its July 20 letter, as well as Treasury’s 
response to it. 

Discussion 


Since our decision in 48 Comp. Gen. 24 (1968), and Customs’ adop- 
tion of its regulations on recovering preclearance costs, a number of 
decisions have been rendered by the Supreme Court and lower Federal 
Courts construing the User Charge Statute which have caused ATA 
to question Customs’ authority to charge airlines for the cost of pre- 
clearance in general and TECS in particular. 

In National Cable Television Association v. United States (NCTA), 
415 U.S. 336 (1974), the Court held that fees assessed under the User 
Charge Statute must be based on “value to the recipient” and not on 
“public policy” or “interest served” or “other pertinent facts.” 

In a companion case, Federal Power Commission v. New England 
Power Co. (New England Power), 415 U.S. 345 (1975), the Court 
amplified its VC7'A decision. The Court held that whole industries 
are not in the category of those who may be assessed under the User 
Charge Statute, its thrust reaching only specific charges for specific 
services to specific individuals or companies. Jd. 349-351. 

The Court pointed out that Office of Management and Budget Cir- 
cular A-25 construing the Act states that chargeable services: 
include agency action which “provides special benefits * * * above and beyond 
those which accrue to the public at large * * *. For example, a special benefit will 
be considered to accrue and a charge should be imposed when a Government- 
rendered service: 

(a) Enables the beneficiary to obtain more immediate or substantial gains 
or values (which may or may not be measurable in monetary terms) than those 
which accrue to the general public (e.g., receiving a patent, crop insurance or a 
license to carry on a specific business) ; or 

“(b) Provides business stability or assures public confidence in the business 
activity of the beneficiary (e.g., certificates of necessity and convenience for air- 
line routes, or safety inspections of craft) ; or 

“(e) Is performed at the request of the recipient and is above and beyond the 
services regularly received by other members of the same industry or group, 


or of the general public, e.g., receiving a passport, visa, airman’s certificate, or 
an inspection after regular duty hours).” 45 U.S. 349, 350 footnote 3. 


Thereafter, the Court of Appeals for the District of Columbia Cir- 
cuit issued a series of decisions elaborating on the standards laid down 
in VCTA and New England Power. See Electronic Industries Asso- 
ciation, Consumer Electronics Group v. Federal Commumications 
Commission (ETA), 554 F. 2d 1109 (1976), and National Association 
of Broadcasters v. Federal Communications Commission, 554 F. 2d 
1118 (1976). 
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Further, while it is clear that any expense incurred to serve the 
public generally must be excluded from a fee assessed under the User 
Charge Statute, it is equally clear that a fee may be charged for an 
activity even though the general public secondarily or incidentally 
benefits from it, H7A, supra, 1114-1115; National Cable Television 
Association, Inc. v. Federal Communications Commission, 554 F. 2d 
1094, 1104 (D. C. Cir., 1976) ; Public Service Company of Colorado v. 
Andrus, 433 F. Supp. 144, 152 (D.C. Colo., 1977). 

It is ATA’s position that the elaborate, costly analysis required 
by the courts for setting the proper charge is unnecessary since the 
excess preclearance costs, including costs associated with TECS, are 
incurred for services which may be considered as “benefiting broadly 
the general public” and therefore must be excluded from any fee as- 
sessed under the User Charge Statute. 

In support of its position ATA cites Treasury’s 1979 Report on Pas- 
senger Preclearance Operations, (1979 Report) which was submitted 
to both the House and Senate Appropriations Committees. Among 
other parts, ATA quotes the following from page 39: 


In general, preclearance provides a wide variety of benefits. The benefits to 
U.S. agencies and other interested parties are: 

--APHIS is able to interdict illegal products before they enter the U.S. 

—INS is able to interdict inadmissable aliens before their departure for the 
U.S. 

—U.S. airlines gain commercial advantages and can more efficiently use their 
resources. 

—Passengers benefit from the greater convenience, especially those traveling 
on the same airline bound to an airport beyond the initial U.S. gateway 
airport * * * 

—Customs is relieved of 20 percent of passenger clearance at U.S. gateway 
airports. 


On the other hand, Customs takes the position that the conduct of 


preclearance primarily benefits the airlines. It points out that: 


In 1952, at the request of American Airlines, a pilot preclearance program was 
initiated at Toronto, Canada. The airline believed that such a system would aid 
in the efficient use of its resources. Four potential advantages were identified over 
the next few years: 1) greater security with regard to illegal aliens and agricul- 
tural products; 2) relief from the need to expand U.S. airports; 3) improved 
international relations; and 4) increased utilization of aircraft. No real advan- 
tages to Customs in its primary mission were identified. This program continued 
without statutory or treaty authority until 1974, at which time, in order to pre- 
vent a termination of the program, agreements were negotiated with the foreign 
governments. These negotiations were lobbied for, intensely, by the airline and 
tourist industries. [Italic supplied. ] 


Furthermore, the 1979 Report identifies the following benefits which 
the airlines have claimed : 


a. Facilitates travel for the international traveler ; 
b. Provides competitive advantage ; 

c. Utilizes resources better ; 

d. Saves the airlines money. 


While the report concluded that the evidence concerning the first two 
of the claimed benefits was inconclusive, as to the latter two it stated: 
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ce. Better utilization of resources 

According to the airlines, preclearance allows them to save on ground time and 
this in turn decreases the numbers of aircraft required to service their routes. 
There are savings accruing to the airlines due to quick turn around capabilities 
for planes used on preclearance routes. Planes continuing on to other destinations 
also save time. In addition, aircraft do not have to be ready or available at the 
preclearance site until flight departure time. Upon arrival in the U.S., the air- 
craft is free to proceed directly to that carrier’s regular terminal. Contrast this 
with a carrier that first stops off at an international arrival area, deplanes its 
passengers, and then has the aircraft towed to its regular terminal for further 
use. In theory, operational costs associated with manpower and equipment tend 
to increase proportionately with the increase in time required to remain on the 
ground. 

Figures are not readily accessible on how much additional flying time is avail- 
able to the airlines because of preclearance. An extensive analysis of alternative 
use of aircraft equipment, the amount of additional aircraft that would be needed 
to maintain the present passenger loads, fuel costs, crew times, airports’ abilities 
to handle additional aircraft, etc., would be required to determine the exact 
extent of resource savings occurring because of preclearance. It can be assumed, 
however, that the resource savings are extensive based on the airlines continued 
strong support of preclearance. 

d. Costs/savings to the airlines 

The airlines save money using preclearance because : 

(1) preclearance operations are more efficient ; airlines need fewer aircraft, 
crews, less fuel, etc., to accomplish the same task ; 

(2) the planes spend less time on the ground, therefore, the airlines ground 
costs are decreased (FAA estimates that ground time costs the airlines 
an average of $4.07 per minute) ; and 

(3) airlines can use domestic terminals instead of international terminals 
where user fees are higher for example (the Port Authority of New York 
charges arriving user airlines $5.35 per passenger and $78 per aircraft 
for the use of the International Arrival Building at JFK). 

Based upon a 1971 ATA study, it was estimated that the American carriers 
realized a total economic benefit for 10 years of $158,000,000. In 1978 dollars, 
assuming a 6 percent inflation rate, this is equivalent to an annual saving of 
$40,500,000. In addition, the claimed additional business the airlines receive as a 
result of “passenger facilitation” and “competitive advantages” should provide 
the airlines with additional revenue. 

Therefore, for the airlines preclearance is a useful service providing them 
with significant economic benefits. If the airlines did not have to pay the excess 
costs or user charges, $2,190,014 for 1978, then their benefits from preclearance 
would be even higher. 1979 Rept. pp. 24—25. 


ATA has also indicated that airlines taking advantage of preclear- 
ance experience substantial savings both in capital outlays and annual 
operating expenses. It also notes that eliminating preclearance could 
disrupt the whole operation of an airline. See Hearings on Bureau 
of Customs Pre-Clearance Activities in Canada, Bermuda, and the 
Bahamas before Subcommittee on the Treasury, Postal Service, and 
General Government, House Appropriations Committee, 98rd Cong., 
Ist Sess., statement of Stuart G. Tipton, Chairman, ATA, pp. 6-8 
(1973). 

The Customs Service has assumed that its regular clearance activi- 
ties are conducted primarily to benefit the general public and Cus- 
toms has excluded all regularly incurred costs from those it would 
charge the airlines for preclearance. It seeks to recover only that 
portion of the costs that are increased by its conducting preclearance 
activities on foreign soil. It should also be noted that two other Fed- 
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eral agencies involved in the preclearance activities, 7.¢., APHIS 
and INS who agree that preclearance is useful in helping them carry 
out their particular missions, have elected to absorb any additional 
costs incurred. Customs, on the other hand, finds preclearance an 
“expensive and less efficient use of its limited resources” and, as 
stressed in the 1979 Treasury report, quoted supra, of no real advan- 
tage in carrying out its primary mission. Moreover, as the Customs’ 
submission to us points out, preclearance is not a service provided 
routinely to the airline industry as a whole but only when specifically 
requested by a particular airline. In such cases only the airline re- 
questing and receiving the service is charged a fee commensurate with 
the service. Others, “who clear Customs in the traditional fashion at 
the border,” are not charged. This policy is clearly consistent with 
the court cases, cited supra. 

On the basis of the Treasury report, discussed above, and the argu- 
ments presented by ATA and Customs, we cannot say that the Cus- 
toms Service position is arbitrary or capricious. Customs may, there- 
fore, continue to assess a user charge against the airlines for providing 
preclearance services on foreign soil. 

The costs which Customs assigns to preclearance include, among 
others, housing allowances, post of duty allowances, home leave and 
associated transportation costs, and equipment, supplies and admin- 
istrative costs (including costs of supervising the preclearance instal- 
lation) over and above that which Customs would normally incur. 
19 C.F.R. § 24.18(c). All these costs appear to be proper charges under 
the User Charge Statute. 

As for TECS, Customs has stated that it is not charging for the 
system’s basic costs, but only for installation and monthly recurring 
costs at preclearance sites. It is Customs’ position that these are all 
added costs which it would not incur if the services were performed in 
the United States since no additional installation of TECS would be 
required. Assuming that Customs’ position is factually correct, we 
see no legal basis on which to object to Customs’ recovery of TECS’ 
cost at preclearance sites. 

On the basis of the information before us, we find no legal basis to 
object to the Customs Service charging the above indicated costs of 
preclearance, including TECS, to airlines using the service. 


[B-196063] 
Compensation—Removals, Suspensions, ete.—Deductions From 
Back Pay—Lump-Sum Leave Payment 


Employee who was restored to duty following wrongful separation must have 
lump-sum leave payment deducted from backpay award. 57 Comp. Gen. 464 
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(1978). There is no authority to permit employee to elect option of retaining 
lump-sum payment and cancelling annual leave. 55 Comp. Gen. 48 and B-175061, 
March 27, 1972, overruled. 

Debt Collections — Waiver — Civilian Employees — Leave Pay- 
ments — Lump-Sum Leave Payment 

Employee was restored to duty following wrongful separation. Lump-sum leave 
payment was deducted from backpay and he was recredited with annual leave. 
Erroneous lump-sum payment is subject to waiver under 5 U.S.C. 5584, but 
waiver is not appropriate in this case since there was no net indebtedness. See 57 
Comp. Gen. 554 (1978) ; 56 id. 587 (1977). Prior cases to the contrary, 55 Comp. 
Gen. 48 (1975) and B—175061, March 27, 1972, will no longer be followed. 
Matter of: Vincent T. Oliver—Repayment of lump-sum leave pay- 


ment—Restoration to duty, April 18, 1980: 


Mr. Vincent T. Oliver, an employee of the Department of Trans- 
portation (DOT), has filed a claim requesting that his lump-sum pay- 
ment for annual leave of nearly $4,000 not be deducted from his back- 
pay award upon restoration to his position following an erroneous 
separation. The issues presented for our decision are: (1) whether an 
employee upon restoration to his position may choose between retain- 
ing the lump-sum payment or receiving credit for the leave; and (2) 
whether collection of the lump-sum payment may be waived under 5 
U.S.C. § 5584. 

Mr. Oliver was removed from his position on July 12, 1976, and, in 
connection with that action, he received a lump-sum payment of 
$3,965.25 for 255 hours of annual leave. Mr. Oliver appealed his re- 
moval to the Civil Service Commission which reversed the removal 
action and ordered his restoration to duty. He was reinstated on 
March 24, 1978, and received backpay retroactive to the date of his re- 
moval, but DOT deducted from his backpay award the amount of the 
lump-sum leave payment and recredited him with 255 hours of annual 
leave. Mr. Oliver argues that by recrediting 255 hours of leave repre- 
senting the lump-sum payment and by crediting him with 286 hours 
of leave accrued during his improper removal, he will be forced to take 
long absences from duty in order to avoid eventual forfeiture of an- 
nual leave. Therefore, he requests waiver of repayment of the lump- 
sum amount and cancellation of the 255 hours of annual leave. 

Under the provisions of the Back Pay Act, 5 U.S.C. § 5596 (1976), 
when an appropriate authority corrects an unjustified or unwarranted 
personnel action, the employee’s pay and leave are recomputed as if 
the personnel action had not occurred. See 5 C.F.R. Part 550, Subpart 
H (1978). Since Mr. Oliver’s separation was determined to be errone- 
ous, it is regarded as if it had never occurred and he is not entitled to 
retain the lump-sum payment he received for annual leave under 5 
U.S.C. § 5551 (1976). Thus, the payment he received in 1976 is a 
proper setoff against the backpay award. Lrnest EF’. Sargent, 57 Comp. 
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Gen. 464 (1978). See also 32 Comp. Gen. 162 (1952) ; 32 id. 22 (1952) ; 
and 28 id. 333 (1948). Also, we know of no basis on which Mr. Oliver 
could be permitted to elect the option of retaining the lump-sum pay- 
ment and cancelling the annual leave. 

In prior decisions involving civilian employees in similar fact situa- 
tions, we have held that a lump-sum leave payment could not be con- 
sidered for waiver under 5 U.S.C. § 5584 since the payment was proper 
when made and the orders retroactively restoring the employee to 
his position did not render the lump-sum payment erroneous. Bennie 
L. Moore, 55 Comp Gen. 48 (1975); and B-175061, March 27, 1972. 
By way of contrast, however, in similar cases involving members of 
the uniformed services, we have held that lump-sum payments of leave 
were rendered improper upon restoration to duty and, hence, were sub- 
ject to consideration for waiver. Reserve Members, 56 Comp. Gen. 587, 
590, 592 (1977), and 57 id. 554, 558-559 (1978). Upon further review 
we believe this same rule should be applied to cases involving civilian 
employees. Therefore, we now conclude that, when actions removing 
employees are held to be improper in accordance with the provisions 
of 5 U.S.C. § 5596, the lump-sum payments made in connection with 
such removal may no longer be considered “proper when made” but 
must be considered to be erroneous payments. Accordingly, our prior 
decisions, 55 Comp. Gen. 48, supra, and B—175061, supra, which held 
that consideration for waiver is not appropriate, will no longer be fol- 
lowed. Generally, waiver should be approved in such cases only to the 
extent necessary to avoid a net indebtedness. 

In the present case, we note that even with a deduction for the lump- 
sum leave payment, Mr. Oliver received a backpay award in excess of 
$29,000 so that there was no net indebtedness. In addition, under the 
provisions of 5 U.S.C. § 5596(b) (1) (B) (i), Mr. Oliver’s restored an- 
nual leave in excess of the maximum leave accumulation was credited 
to a separate leave account. Under these circumstances, we conclude 
that waiver of collection of the lump-sum payment to Mr. Oliver 
would not be appropriate. 

Accordingly, we hold that the agency acted properly in deducting 
the lump-sum payment from Mr. Oliver’s backpay award and recredit- 
ing him with 255 hours of annual leave. 


[B-196049] 


Mileage—Military Personnel—Travel by Privately Owned Automo- 
bile—Interstation Travel v. Travel Within Limits of Duty Station 


Member of the Marine Corps travelled by privately owned vehicle from his home 
in Springfield, Virginia, to Quantico, Virginia, in order to perform temporary 
duty. Member’s travel is interstation travel and therefore payment of his travel 
allowance is governed by 37 U.S.C. 404 (1976), and the implementing regulations. 
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Orders—Retroactive—Travel Orders 


Member of the Marine Corps travelled from his home in Springfield, Virginia, to 
Quantico, Virginia, in order to perform temporary duty. Member travelled with- 
out written temporary duty travel orders issued in advance. Although 37 U.S.C. 
404 requires travel to be authorized by written orders, the fact that the travel 
was required by the member’s duty assignment and that his travel was subse- 
quently approved in writing by competent authority as being advantageous to 
the Government is sufficient to authorize his travel and entitle him to reim- 
bursement under 37 U.S.C. 404. 


Regulations—Travel—Joint—Amendments—Military Personnel— 
Travel Within Area of Duty Station Reimbursement 

The Joint Travel Regulations may be amended to expand the defintion of the 
term “area” in para. M4500-2 to reflect the view that the area intended to be 
covered under 37 U.S.C. 408 for reimbursement for travel in the vicinity of a 
duty station is the normal commuting area of the station concerned. However, 
in implementing the propos*d amendment an arbitrary mileage radius should not 


be established in setting up the local commuting areas of permanent and tem- 
porary duty stations. 


Matter of: Colonel Bernard E. Clark, USMC, April 21, 1980: 


The issue is whether Colonel Bernard E. Clark, a member of the 
United States Marine Corps, is entitled to be reimbursed for travel 
expenses under the provisions of 37 U.S.C. 404 (1976), or 37 U.S.C. 
408 (1976), when he travels from his permanent duty station in Ar- 
lington, Virginia, to perform temporary duty at the Marine Corps 
Development and Education Command, Quantico, Virginia. For the 
reasons stated below Colonel Clark’s travel is interstation travel and 
therefore payment of his travel allowance is governed by 37 U.S.C. 
404 (1976), and the implementing regulations. 

The question was presented for an advance decision by the Disburs- 
ing Officer, Naval Research Laboratory, Washington, D.C. The matter 
was approved by the Per Diem, Travel and Transportation Allow- 
ance Committee, which assigned it PDTATAC Control No. 79-33 and 
forwarded it here along with a proposed change in the Joint Travel 
Regulations which is contingent upon the decision reached in this 
case. 


Colonel Clark’s Case 


The facts as presented indicate that Colonel Bernard E. Clark’s 
permanent duty station was and is the Office of Naval Research, Ar- 
lington, Virginia. During the period April 19, 1979, through 
June 15, 1979, Colonel Clark periodically travelled from his home in 
Springfield, Virginia, to the Marine Corps Development and Edu- 
cation Command, Quantico, Virginia, in order to carry out his as- 
signed duties. Colonel Clark made these trips with his personally 
owned vehicle (POV). He traveled directly from his home rather 
than from his permanent duty station since his home is 15 miles closer 
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to Quantico. Also, each time he travelled to Quantico he did so with- 
out formal written temporary duty (TDY) orders. 

Colonel Clark contends that his travel should be characterized as 
local travel in and around his permanent duty station as provided for 
in 37 U.S.C. 408 (1976), and volume 1 of the Joint Travel Regulations 
(1 JTR) paragraph (para.) M4500 et seq., and wishes to be reim- 
bursed on that basis. The Navy Regional Finance Center, on the other 
hand, argues that Colonel Clark’s travel should be characterized as if 
he traveled under TDY travel orders and should be reimbursed under 
the provisions of 37 U.S.C. 404 (1976) and its implementing 
regulations. 

Both the Finance Center’s contention and Colonel Clark’s contention 
center around whether Quantico, Virginia, is to be considered within 
the “metropolitan area” surrounding Arlington, Virginia, Colonel 
Clark’s permanent duty station. A resolution of whether Quantico is 
within or outside the metropolitan area surrounding Arlington, 
Virginia, is determinative of whether Colonel Clark is reimbursed 
under either 37 U.S.C. 404 or 408. 

Section 404 of title 37, United Stated Code (1976), provides that 
under regulations prescribed by the Secretaries concerned, a member 
of a uniformed service is entitled to travel and transportation allow- 
ances for travel performed under competent orders when away from 
his designated post of duty. Paragraph M3050-1 of 1 JTR, promul- 
gated pursuant to that authority, provides that members are entitled 
to travel and transportation allowances only while actually in a travel 
status, and that members shall be deemed to be in a travel status while 
performing travel away from their permanent duty station, upon 
public business, pursuant to competent orders. 

The term permanent station is defined in 1 JTR as the post of duty 
or official station to which a member is assigned or attached for duty 
other than “temporary duty” or “temporary additional duty,” the 
limits of which will be the corporate limits of the city or town in 
which the member is stationed. 1 JTR Appendix J. Thus, under 37 
U.S.C. 404 a member may only be reimbursed travel allowances for 
trips which take the member beyond his post of duty—the corporate 
limits of the town or city in which the member is stationed. 

While 37 U.S.C. 404 prohibits the reimbursement for travel expenses 
incurred within the limits of the member’s permanent duty station, 
section 408 of title 37 United States Code (1976) authorizes such pay- 
ments. Under 37 U.S.C. 408, a member of a uniformed service may be 
directed, by regulation of the head of the department or agency in 
which he is serving, to procure transportation necessary for conduct- 
ing official business of the United States “within the limits of his 
station.’ Expenses so incurred by him for the use of a POV at a fixed 
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rate shall be defrayed by the department or agency under which he is 
serving, or he is entitled to be reimbursed for the expenses. 

Part K, Chapter 4, of 1 JTR, implementing section 408, prescribes 
the basis for reimbursement for travel within and adjacent to perma- 
nent and temporary duty stations. Paragraph M4500-2 of 1 JTR 
provides that the areas in which transportation expenses may be au- 
thorized or approved for conducting official business will be within the 
limits of the permanent and temporary duty station, and the metro- 
politan areas surrounding those stations which are ordinarily serviced 
by local common carriers of the cities or towns in which the stations 
are located, or in the comparable surrounding areas if the posts of 
duty are not located within recognized metropolitan areas. 

Paragraph M4502-1 of the JTR provided at the time involved that 
when authorized or approved under the conditions of Part K, mem- 
bers who traveled by privately owned automobile were entitled to be 
reimbursed at the rate of 17 cents per mile. 

In determining the intent of 37 U.S.C. 408 we have held that its 
purpose is to authorize reimbursement for the specified travel ex- 
penses incurred incident to proper intrastation travel when the ex- 
penses are not otherwise reimbursable under the interstation travel 
expense provisions of 37 U.S.C. 404. This is aptly described by the 
phrase, “within the general area surrounding the duty station ordi- 
narily served by local carrier.” 41 Comp. Gen. 588 (1962) ; and 35 id. 
677 (1956). 

As stated above, Colonel Clark contends that Quantico, Virginia, 
falls within the metropolitan area of his permanent duty station. To 
buttress this argument he has enclosed with his claim a copy of the 
1975 revised edition of the Standard Metropolitan Statistical Areas 
(SMSA), prepared by the Statistical Policy Division of the Office of 
Management and Budget. On page 56 of the SMSA both Arlington 
County and Prince William County, in which Quantico, Virginia, is 
located, are determined to be part of the Washington, D.C.-Maryland- 
Virginia metropolitan area. 

We have been informed by the Per Diem, Travel and Transporta- 
tion Allowance Committee that they have considered and rejected the 
SMSA as a measurement of the local travel area. We do not find that 
decision to be arbitrary, capricious or in conflict with the purpose of 
37 U.S.C. 404 and 408. We will not question it. See also 37 U.S.C. 411 
(1976). Moreover, we would like to point out that OMB Circular No. 
A-46 states that: “[the SMSA] shall not be used in the administra- 
tion of any program unless the head of the agency has determined that 
such use is appropriate to achieve the program’s objective.” 

Colonel Clark also contends that his travel should fall within the 
area of his permanent duty station since the duties and functions of 
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his assignment require frequent and often unanticipated travel to 
Quantico from Arlington. Thus, he argues that his travel to Quantico 
from Arlington is a routine requirement of his job in order to dis- 
charge his primary duties rather than directed temporary duty. In 
essence, Colonel Clark is arguing that Quantico should be considered 
part of his permanent duty station. 

In two previous decisions, we have been asked to determine whether 
payment of mileage expenses incurred between Quantico, Virginia, 
and Washington, D.C., or between Quantico, Virginia, and Arlington, 
Virginia, could be made under 37 U.S.C. 408. See: 52 Comp. Gen. 236 
(1972) ; and 49 Comp. Gen. 709 (1970). In both of those decisions, 
after considering such factors as the constant travel between Quantico 
and Washington, D.C., or Arlington, we held that the member’s TDY 
station was not within the immediate vicinity of the member’s per- 
manent duty station and therefore the travel performed by the mem- 
ber constituted interstation travel. Payment in the above cases was 
governed by 37 U.S.C. 404, and the regulations issued pursuant 
thereto. 

In view of the above two cases we find that there is no basis for 
authorizing reimbursement under section 408 of title 37 in the instant 
case, and any reimbursement for Colonel Clark’s travel is authorized 
under section 404 of title 37 and the implementing regulations. 

In addition to the above, we also hold that in light of the definition 
of permanent duty station, stated previously, there is no legal basis 
for Colonel Clark’s view that travel from Arlington, Virginia, to 
Quantico, Virginia, constitutes travel between two points within the 
assigned duty station. See: 44 Comp. Gen. 445 (1965) and 42 id. 666 
(1963). Therefore, Colonel Clark may only be reimbursed under 37 
U.S.C. 404. 

As was stated above, 37 U.S.C. 404 requires that in order to be 
entitled to travel and transportation allowances provided by that sec- 
tion the travel must be performed under “orders.” Moreover, para- 
graph M4203-3b of-the regulations, implementing’ section 404, de- 
scribes the policy of the uniformed services to authorize members to 
travel by privately owned conveyance between the member’s residence 
and his temporary duty station whenever the use of the member’s POV 
is approved as advantageous to the Government. 

In the instant case, apparently Colonel Clark’s travel was not per- 
formed pursuant to written orders issued in advance. However, for 
him to perform his duties he was required to travel from Arlington to 
Quantico. Thus, his case is similar to that in 52 Comp. Gen. 236, 239, 
wherein we considered the fact that the voucher was subsequently 
approved by competent authority as advantageous to the Government 
as being, in effect, written orders sufficient to authorize travel. There- 
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fore, we have no objection to allowing him to recover his expenses 
under 37 U.S.C. 404 at the 7 cents per mile rate. The voucher is returned 
for payment on that basis. 

We note that 1 JTR, paragraph M3003-2, provides for blanket or 
repeated travel orders. In cases such as this where repeated travel is 
to be performed it appears that issuance of such orders in advance 
would be appropriate. 


Proposed Amendment to 1 JTR 


As is indicated previously, in submitting this case for a decision the 
Committee also submitted for our consideration an amendment to 
paragraph M4500-2, 1 JTR. Paragraph M4500-2 defines the area in 
which transportation expenses may be authorized under 37 U.S.C. 
408. The proposed amendment would reflect the Committee’s position 
that the area intended to be covered by Part K, Chapter 4, 1 JTR, is 
the normal commuting area of the station concerned. The proposed 
amendment would read as follows: 

The area in which transportation expenses may be authorized or approved for 
conducting official business will be within the limits of the duty station (perma- 
nent or temporary) and the metropolitan areas surrounding those stations which 
are ordinarily serviced by local common carriers or within the local commuting 
area of those stations, as determined by the commanders directing the travel 
involved. It may also include separate cities, towns, or installations located 
adjacent to or in close proximity of each other and between which travel may be 
performed and normally is performed by the commuting public on a daily basis 
within normal commuting hours. 

Apparently, it is contemplated that under the revised regulation a 
determination could be made that Quantico, Virginia, is in the com- 
muting area of Arlington, Virginia. 

Basically, we have no objection to the proposed amendment espe- 
cially in light of the increasing difficulty in determining just what con- 
stitutes the metropolitan areas surrounding permanent and temporary 
duty stations as defined in para. M4500-2, 1 JTR. This difficulty, we 
assume, stems from the continued widespread growth of the metropoli- 
tan areas of the United States and the continued modernization of 
those areas’ mass transportation systems. 

We would object, however, if in implementing the proposed amend- 
ment the commanders directing the travel involved establish an arbi- 
trary mileage radius in setting up the loca] commuting areas of perma- 
nent and temporary duty stations. Our objection is based upon the fact 
that the area of travel in the immediate vicinity of a duty station for 
which reimbursement would be authorized under 37 U.S.C. 408 is not 
to be susceptible to rigid limitations. See the discussion in 41 Comp. 
Gen. 588, 590-591 (1962). Our views expressed in that case remain the 
same. 
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Accordingly, para. M4500-2, 1 JTR, may be amended along the lines 
of the proposed change. 


[B-196045] 


State Department—<Authority—Services For Other Agencies Over- 
seas—Housing Pool Administration 


Department of State is authorized by 22 U.S.C. 846 to administer housing pool on 
behalf of agencies which have leased or wish to lease housing to be used by. em- 
ployees of various agencies involved in pool and may pay rent on behalf of agen- 
cies involved directly from its own apropriations to be reimbursed by agency 
users on the basis of their share of total costs of State’s operation of housing 
pool (including any operating, maintenance and utility costs paid by State). 


Appropriations — State Department — Reimbursement — Over- 
seas Services to Other Agencies — Housing Pools Cost Assessment 


While a particular agency’s personnel might not occupy specific unit of housing 
leased by the agency and contributed to housing pool administered by Depart- 
ment of State under 22 U.S.C. 846, agency’s funds could be used to pay its share 
of the total costs attributable to its personnel’s use of housing pool. 


Matter of: State Department’s Assessments of Housing-Pool Costs, 
Jakarta, Indonesia, April 22, 1980: 


This advance decision is in response to a request from Mr. Thomas 
C. Roberts, Certifying Officer, Defense Intelligence Agency (DIA), 
asking whether a voucher in the amount of $71,083, representing reim- 
bursement to the Department of State for housing in Jakarta, Indo- 
nesia, for fiscal year 1978 may be certified for payment. 

Mr. Roberts states in his request that: 


In Jakarta, Indonesia, there has been for many years a housing pool arrange- 
ment administered by the American Embassy for the benefit of the Embassy and 
certain other U.S. Government Agencies, including DIA, which have personnel 
at Jakarta. Under the housing pool arrangement, each agency is responsible 
for the funding of certain specific leases regardless of whether members of their 
own or another agency will occupy these leased units. Housing assignment is 
based on need, size of families, and availability at time of arrival of personnel 
on station. * * * The costs of all leases for housing units are paid with State 
Department funds. Each housing unit is identified as being contributed to the 
housing pool by a specific agency, and the costs of such housing units are billed 
to the agencies concerned by the State Department under the provisions of the 
Foreign Affairs Administrative Support (FAAS) agreements in effect with the 
agencies. It would be a coincidence if the sets of quarters identified as being 
the agency contribution to the housing were occupied by personnel assigned to 
such agency. For example, DIA provides ten housing units to the pool, which 
in total consists of some 145 units. The enclosed SF 1080, submitted for your 
review, reflects the State Department FAAS billing of DIA in the amount of 
$71,083.00 for the cost of leasing 10 housing units in FY 1978 specifically iden- 
tified as the DIA contribution to the housing pool. DIA personnel occupied only 
a few of these specific housing units, the remaining housing requirements of 
DIA being met by assignment of its personnel to other housing units in the pool. 


Mr. Roberts is concerned that reimbursement to State under these 
circumstances might be in violation of 31 U.S.C. § 628, since DIA 
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appropriations would be expanded to house non-DIA personnel. Con- 
sequently, he asks: 


a. Can the SF 1080 which requests reimbursement to the Department of State 
by DIA for the FY 1978 lease costs of housing units identified as the DIA con- 
tribution to the Jakarta housing pool, most of which were occupied by other than 
DIA personnel, be certified for payment? 

b. If the answer to the question posed in a. above is in the negative, can the 
reimbursements made to the Department of State for the same purpose for 
periods prior to F¥ 1978 be allowed to stand? 

c. If the answer to the question in a. above is positive, would the answer have 
been different if payments were to be made by DIA directly to the lessors, rather 
than as reimbursements to the Department of State for payments initially made 
to lessors by the Department of State? 


31 U.S.C. § 628 provides that : 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the objects 
for which they are respectively made, and: for no others. 


Thus this provision precludes one agency of Government from expend- 
ing funds to carry out the purposes and functions of another agency of 
Government unless otherwise authorized by. law. 

In response to our request to the Secretary of State for the authority 
to enter into the housing arrangement described above, the Deputy 
Director for Foreign Buildings, Department of State, replied as 
follows: 

* * * * * * * 


Authority for the concept of a housing pool adminstered by a central admin- 
istrative office can be found in section 311 of the Foreign Service Act-of 1946, 22 
U.S.C. § 846, which authorizes officers and employees of the Foreign Service to 
perform duties and functions on behalf of any Government agency that requests 
them. The purpose of this authority is to permit technical and administrative 
personnel at posts abroad to perform functions on bebalf of agencies having only 
a few persons assigned to a given post. Under section 311, for example, a General 
Services Officer (a Department of State employee) can act as a contracting officer 
on a requisition from the Agricultural Attache using Department of Agricultural 
funds and authorities. 

* * * * * a * 


However, in answer to your second question it appears that authority to enter 
into agreements providing for reimbursements to be sought from agencies for. 
housing exists only on the basis of actual use of the housing by employees of 
the agency. Accordingly we agree with the interpretation made by Mr. Roberts 
in his letter of September 7, 1979, that application of 31 U.S.C. § 628 requires that 
reimbursements must be made on actual cost or use basis. 

It is the position of the Department of State that the voucher covering 
“assigned” leases is properly certifiable for payment if it represents actual 
rentals and associated costs, but further adjustments based on actual use are 
necessary to bring the housing pool arrangement into conformity with 31 U.S.C. 
§ 628 (appropriated funds expendable only for objects for which appropriated) 
and 31 U.S.C. § 686 (interagency provision of goods and services). 

The JAO Jakarta will also be informed of the necessity for changing its 
arrangement so that reimbursements are sought only on the basis of occupancy. 


22 U.S.C. § 846 provides that : 


The officers and employees of the [Foreign] Service shall, under such regula- 
tions as the President may prescribe, perform duties and functions in behalf of 
any Government agency or any other establishment of the Government requir- 
ing their services, including those in the legislative and judicial branches, but 
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the absence of such regulations shall not preclude officers and employees of the 
Service from acting for and on behalf of any such Government agency or estab- 
lishment whenever it shall, through the Department, request their services. 
[Italic supplied.] 

We were unable to locate any regulations issued to implement this 
section. However, even in the absence of such regulations, the Secre- 
tary of State is authorized to perform duties or functions on behalf 
of other Government agencies when an agency requests State to do so. 
The housing pool was established following an agreement set forth 
in the “Joint State/USIA/AID/Defense/Library of Congress Mes- 
sage” dated May 13, 1967, and falls within the authority granted to the 
State Department by 22 U.S.C. § 846. 

Therefore, State may administer a housing pool on behalf of agen- 
cies which have leased or wish to lease, housing to be used by employees 
of the various agencies involved. Furthermore, we do not object to 
State’s paying the rent on behalf of the agencies involved directly from 
its own apropriations, to be reimbursed by agency users on the basis 
of their share of the totai costs of State’s operation of the housing pool 
(including any operating, maintenance and utility costs paid by 
State). In such a situation, while a particular agency’s personnel 
might not occupy the specific unit, of housing leased by the agency, 
its funds could be used to pay its share of the total costs attributable 
to its personnel’s use of housing in the pool. We do not consider this 
to be a use of agency funds for a nonagency (or unauthorized) purpose 
in violation of 31 U.S.C. § 628. 

This does not mean that DIA may be billed for a share of housing 
costs that bears no relation to its actual use of housing in the pool. If 
the voucher in question is not based on the costs of its occupancy of 
housing in the pool, DIA should request a new assessment from State 
for the F Y 1978 leasing costs. 

We note that State’s Deputy Director for Foreign Buildings has 
stated that he will instruct the JAO in Jakarta to change the billing 
arrangements to conform to these principles so the problem should not 
arise in the future. We see no reason to disturb the payments made 
for prior fiscal years. 


[B-192879] 


Contracts—Buy American Act—Foreign Products—Failure to Indi- 
cate—Price Adjustment 


Where agency concedes violation by contractor of Buy American certification 
and it is not practical to remove foreign materials, contract price should be 
adjusted by difference in cost of domestic products of the quality and quantity 
involved and the cost of the foreign products delivered. 
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Contracts—Awards—Small Business Concerns—Size—Status Pro- 
test by Unsuccessful Bidder, etc. 


Contracting officer’s unilateral referral to Small Business Administration of 
low offeror’s eligibility for small business set-aside obviated need for notifying 
unsuccessful offerors of apparently successful offeror’s identity and deadline 
for filing size protest. 

Contracts—Awards—Small Business Concerns—Set-Asides—Eligi- 
bility—Referral to SBA 


Small Business Administration’s (SBA) reliance on information furnished by 
firm whose eligibility for small business set-aside procurement is being ques- 
tioned is not objectionable because SBA’s process for making such determina- 
tions is not intended to be adversary in nature. 

Contracts—Buy American Act—Foreign Products—End Product v. 


Components 


Determination by contracting officer that low offeror furnished a domestic end 
product is questioned because record discloses that comparison of costs to 
contractor of domestic and foreign components was not made. Contractor’s 
compliance with certification should be reexamined. 

Contracts—Buy American Act—Foreign v. Domestic Components 
of End Product—Cost Comparison—Markup by Supplier, etc. 
Consideration 


Markup charged to contractor by dealer of foreign components is a necessary 
expense of acquiring foreign components and should be treated as part of con- 
tractor’s foreign component costs in determining whether a domestic source 
end product is furnished and whether price was properly evaluated for purposes 
of Buy American Act. 


Matter of: TFI Corporation, April 23, 1980: 


TFI Corporation (TFI) protests two contract awards by the De- 
partment of the Navy to Ridge Instrument Company for installed 
X-ray equipment systems. Although with respect to both awards the 
protester raises similar issues related to the implementation of the 
Buy American Act and to Ridge’s conformance to the small business 
restrictions of the solicitation, we will consider each procurement 
separately because of factual differences between them. 


I 


Request for proposals No. N60921-78-R-0059 was issued by the 
Naval Surface Weapons Center, Silver Spring, Maryland, as a small 
business set-aside for the supply and installation of a 300 KV con- 
stant potential X-ray generator system with instruction manual and 
parts list. Ridge certified in its proposal that it would furnish a domes- 
tic source end product for purposes of complying with the Buy Amer- 
ican Act, 41 U.S.C. 10a (1976), and its price was evaluated and an 
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award was made to Ridge on the basis that it would furnish a domestic 
end product. Navy now concedes that Ridge has violated its certifica- 
tion but states that it does not intend to cancel the contract because 
the X-ray system has been delivered and installed. The Navy, however, 
citing our decision 48 Comp. Gen. 504 (1969), also states that it in- 
tends to negotiate a contract price reduction. 

Although the protester requests cancellation of the Ridge contract 
and award to it as the low responsive, responsible bidder, we note 
that the protester would not have been awarded the contract even if 
Ridge’s bid had been evaluated as foreign. The protester was fourth 
low, whereas the products offered by the second low offeror were 
eligible to be considered under waiver of the Act’s application by the 
Secretary of Defense for defense-related products of the United 
Kingdom. 

The protester also argues that the contracting officer, when refer- 
ring the question of Ridge’s small business eligibility to the Small 
Business Administration (SBA) for determination, failed properly 
to explain to SBA the issue of whether the supplies to be furnished 
by Ridge would be manufactured by a large business. Moreover, TFI 
believes the contracting officer failed to comply with the provision in 
Defense Acquisition Regulation (DAR) § 1-703(b)(1) requiring 
notification to unsuccessful offerors of the apparently successful of- 
feror and of the deadline for filing a size protest. 

The record shows that the contracting officer himself questioned 
Ridge’s small business status by protesting to the SBA. Moreover, the 
contracting officer promptly advised TFI of the SBA’s determination 
that Ridge was considered eligible for the set-aside and TFI was free 
to pursue this matter with the SBA Size Appeals Board pursuant to 
13 C.F.R. 121.3-6(b) (ii) (1979). We are aware of no provision in 
the procurement regulations requiring the contracting officer to pro- 
vide offerors notice of a firm’s right to appeal to the SBA Size Appeals 
Board. 

In addition, contrary to TFI’s allegation that SBA was not ad- 
vised of the non-small business status of Ridge’s suppliers, the con- 
tracting officer did point out to SBA that a portion of the equipment 
being offered was to be manufactured by a large business concern. 
The fact that SBA, in making its determination, relied on informa- 
tion furnished by Ridge provides no basis for this Office to object to 
SBA/’s action since such action was consistent with SBA’s procedures 
for handling protests and appeals of small business status. These: pro- 
cedures are not intended to be adversary in nature. See 13 C.F.R. 
121.3-4a-6. 
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II 


The second procurement concerns Request for Proposals N00123- 
78-R-0834, issued by the Naval Regional Procurement Office, Long 
Beach, California. Also a small business set-aside, the solicitation 
covered the furnishing and installation of an industrial X-ray system 
including a lead-lined exposure cabinet. The other major elements of 
the system are the X-ray tubehead and the power supply/controller, 
a positioning system and power cables. 

The protester questions whether the Navy had reason to believe that 
Ridge was offering a foreign item because after initial proposals were 
submitted and prior to award Ridge identified to the Navy the manu- 
facturer of the component X-ray equipment being offered. Irrespec- 
tive of the Navy’s ability to deduce from this information that these 
components were of foreign manufacture, we note that ultimately the 
Navy did consider and determine whether Ridge would comply with 
its certification that it was offering a domestic source end product. 
However, we find the Navy’s analysis to be inconclusive and the ques- 
tion should be reexamined at this time. 

In response to the Navy’s request for clarification, Ridge advised 
the Navy that it would meet the technical specifications by furnishing 
“a Philips MG-160 Constant Potential Industrial X-Ray System with 
a MCN-161 metal ceramic beryllium window X-ray tubehead.” Ridge 
also indicated that it planned to design and provide a custom exposure 
cabinet and tubehead support and enclosed literature describing the 
Philips equipment. As Ridge explained in a subsequent preaward 
letter: (1) the system proposed included more than an X-ray machine, 
(2) the equipment purchased from Philips represented only 34.9 per- 
cent of the total installed (contract) price, and (3) only 60 percent of 
the cost of the foreign equipment paid by Ridge was “assignable to a 
foreign source” (that is Ridge acquired the equipment from a do- 
mestic importer which apparently retained for itself as markup 40 
percent of the price paid by Ridge for the foreign components). 

A proper determination of whether a foreign or domestic end prod- 
uct is being offered must entail, in part, an analysis of the component 
costs of the end product. See, e.g., 48 Comp. Gen. 727 (1969). More 
than 50 percent of the total component costs must be attributable to 
components mined, manufactured or produced in the United States to 
qualify the end product as domestic in origin. DAR § 6-101 (a). 

Here the contracting officer treated the end product being procured 
as consisting of the X-ray system taken as a whole. The Philips X-ray 
machine (consisting of tubehead, power supply and console) was 
among the items which would make up this system, leading the con- 
tracting officer to view the equipment which Ridge would purchase 
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from Philips as components. Because the exposure cabinet, wiring and 
tubehead support (positioning system) would be manufactured by 
Ridge or would be purchased from other domestic sources, the con- 
tracting officer, comparing the cost of the foreign components, before 
markup, with the total contract price, concluded there was no possi- 
bility that the 50 percent foreign component test would be violated. 

We believe that this conclusion is unwarranted on the record. First, 
the contracting officer seems to have accepted without explanation 
Ridge’s assumption that the markup charged by its supplier, a dom- 
estic importer, is not properly considered part of the cost of foreign 
components. However, the markup was applied by a dealer which 
apparently is not affiliated with the contractor but may be affiliated 
with the manufacturer. We view such a markup as a necessary ex- 
pense of acquiring the foreign components which should be treated as 
part of the contractor’s foreign component cost. Cf. 35 Comp. Gen. 7, 
9 (1955). Second, the fact stressed by the contracting officer that the 
cost of foreign components, including the markup, amounts to ap- 
proximately 35 percent of the total contract price, does not establish 
that the system being procured is a domestic source end product. In 
this regard, the record does not show that the Navy has sufficient 
evidence to establish that the cost of domestic components exceeds 50 
percent of the total comporent costs. We note in the case of the first 
procurement discussed in this decision that a reexamination of the cost 
to Ridge of its foreign components ultimately resulted in a determina- 
tion that the end item furnished was foreign. Accordingly, we recom- 
mend that the Navy perform a more precise comparison of the cost of 
domestic versus foreign components. In the event the Navy finds that 
the end product furnished is foreign rather than domestic a contract 
price reduction should be negotiated. 

Finally, TFI protests Ridge’s eligibility for award of this small 
business set-aside procurement. However, such matters are for con- 
sideration by the SBA, not this Office. Vational Ambulance Service of 
Louisiana, Inc., B-193447, January 22, 1979, 79-1 CPD 40. Moreover, 
the Navy has advised us that the matter was forwarded to the SBA 
for its consideration in future actions as provided in DAR § 1-703 
(b) (1) (c). In the circumstances, we see no need for further action by 
this Office. 


[B-192483] 


Contracts—Protests—Procedures—Bid Protest Procedures—Time 
for Filing—Significant Procurement Issue Exception — 


Although it is not clear that protest of restriction to locations in central busi- 
ness district of Benton Harbor, Michigan, in solicitation for lease of office space 
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is timely, protest will be considered as raising a significant issue since it con- 
cerns agency's implementation of Executive Order (E.O.) 12072, 43 Fed Reg, 
36869 (1978) dealing with preference for locaiion of Federal facilities in urban 
areas. 

Contracts—Protests—Authority to Consider—Executive Branch 
Policy Determinations 

General Accounting Office (GAO) will not normally review agency compliance 
with Executive Branch policies under Bid Protest Procedures but will consider 
protest which contends such policies are contrary to applicable procurement 
statutes and regulations. 

Contracts — Specifications — Restrictive — Justification — Public 
Policy Considerations 

Leasing agency has primary responsibility for setting forth minimum needs, in- 
cluding location of facility. GAO will not object to agency’s choice of location 
unless that choice lacks reasonable basis. 

General Services Administration—Services For Other Agencies, 
etc.—Space Assignment—Including Leasing—Urban Location 
Restriction—Legality 

As Rural Development Act of 1972, 42 U.S.C. 3122(b) (1976) defines “rural 
area” as any community with population of less than 50,000 which is not imme- 
diately adjacent to city with population of 50,000 or more and General Services 
Administration (GSA) defines “urban area” for purposes of E.O. 12072 as any 
incorporated community with population of 10,000 or more, solicitation restrict- 
ing offers for leased office space to buildings in central business district of city 
of 16,481 is compatible with both requirements and is within the authority of 


GSA under sections 490(e) and 490(h) (1) of 40 U.S. Code (Federal Property 
and Administrative Services Act of 1949). 


Matter of: Fairplain Development Company et al., April 24, 1980: 


The Fairplain Development Company (Fairplain) protests the 
General Services Administration’s (GSA) rejection of its proposal to 
lease 8,720 square feet of office space. GSA had rejected the proposal 
because the offered space was outside the area specified in the solicita- 
tion (No. GS-5B-12966). GSA sought space within the central busi- 
ness district of Benton Harbor, Michigan, into which it intended to 
move the District Office, Social Security Administration (SSA) from 
Fairplain Plaza, which is owned by Fairplain and is outside the speci- 
fied area. 

The City of Benton Harbor, Michigan, has filed a statement support- 
ing the restriction to its central business district. The owner of a build- 
ing in the restricted area has presented arguments also favoring the 
space restriction. Bertrand Township, the Township of Buchanan, 
Benton Township and the Human Resources Commission, a tri-county 
agency dealing with problems of the aged, have expressed opposition 
to moving the SSA district office to downtown Benton Harbor. St. 
Joseph Township, the City of New Buffalo, the City of Coloma and a 
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County Commisisoner of Berrien County have also protested the relo- 
cation of the SSA district office. 

GSA states the location restriction was imposed to implement na- 
tional urban policy as set forth in Executive Order 12072, 43 Fed. Reg. 
36869 (1978) (E.O. 12072). GSA contends Fairplain’s protest is un- 
timely under our Bid Protest Procedures, 4 C.F.R. Part 20 (1979), and 
as the subject matter concerns Executive Branch policy, it is not ap- 
propriate for our review under our bid protest function. 

The agency points out that the solicitation issued on May 10, 1978, 
unequivocably limited consideration to the downtown area and con- 
tends that since Fairplain’s protest was not filed with our Office until 
after the date set forth in the solicitation for the receipt of offers the 
protest is untimely under section 20.2(b) (1) of our Bid Protest Pro- 
cedures. GSA also contends that all of the protests filed by the inter- 
ested communities and groups are untimely for the same reason. 
There is some doubt as to the timeliness of the protests. However, 
since they concern GSA’s implementation of a national urban policy 
which will affect all of GSA’s acquisition of facilities for Federal 
agencies, we will consider the merits under section 20.2(c) of our 
Bid Protest Procedures as involving an issue significant to procure- 
ment practices or procedures. Edw. Kocharian and Company, Ine., 
58 Comp. Gen. 214 (1979), 79-1 CPD 20. 

As the subject matter of this protest concerns Executive Branch 
policy with respect to urban areas, GSA suggests it is not appropri- 
ate for resolution under our Bid Protest Procedures. It argues that 
under these Procedures, we review agency compliance with applica- 
ble procurement statutes and regulations, not with Executive Branch 
policies. In support of this position, GSA cites Systems & Program- 
ming Resources, Inc., B-192190, August 16, 1978, 78-2 CPD 124; 
Comtem, Inc., Request for Reconsideration, B—186983, March 9, 1977, 
77-1 CPD 178; and Kasper Brothers, B-188276, February 8, 1977, 
77-1 CPD 99. 

We do not normally review allegations of an agency’s failure to 
comply with Executive Branch policies under our Procedures. How- 
ever, we do review agency compliance with or implementation of such 
policies when it is contended that such policies are contrary to appli- 
cable procurement statutes and regulations. See 53 Comp. Gen. 102 
(1978) ; American Can Company, B-187381, B-187658, March 17, 
1977, 77-1 CPD 196. 

Fairplain contends the requirement that office space be located in 
downtown Benton Harbor unduly restricts competition and conflicts 
with applicable statutes and regulations. It argues that while the 
restricted area may be the central business district of Benton Harbor, 
it is clearly not the central business district of the three rural coun- 
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ties served by the SSA district office. It states that because Benton 
Harbor has a population of approximately 16,481, comprising about 
6 percent of the total population of the area served, GSA erred in 
treating Benton Harbor as an urban area and in applying the urban 
renewal preference to its downtown area. 

Fairplain argues that neither E.O. 12072 nor GSA implementing 
regulations requires or even permits the restriction of this procurement 
to space within the central business district of Benton Harbor. More- 
over, Fairplain contends that E.O. 12072 exceeds the authority dele- 
gated to the President by section 205(a) of the Federal Property 
and Administrative Services Act of 1949 (Property Act), as amended, 
40 U.S.C. § 486(a) (1976), and it is therefore without legal effect. 
Fairplain states the only directive Congress has provided with re- 
spect to locations preferred for Federal facilities is found in the 
Rural Development Act of 1972, 42 U.S.C. § 3122(b) (1976), which 
establishes a rural area preference. 

GSA admits the restriction in the subject solicitation was imposed 
to implement the national urban policy. It contends the restricted area 
is large enough to insure adequate competition and states that the 
SSA’s determination to relocate into the central business district of 
Benton Harbor is supported by local officials. GSA concedes the 
entire area served by the SSA district office is rural as defined by the 
Rural Development Act. Therefore, it argues, locating the office in 
the central business district would comply with both the Rural De- 
velopment Act and, because it would serve to strengthen the city, with 
E.O. 12072. 

Federal Property Management Regulations (FPMR) § 101—18.100 
(1978) regarding the leasing of property provides that competition is 
to be obtained to the maximum extent practical among those locations 
meeting minimum Government requirements. This section further pro- 
vides that material consideration shall be given to the efficient per- 
formance of the agencies’ missions and programs with due regard to 
the convenience of the public served and the health and safety of 
employees. Among the other required considerations are the need for 
development and redevelopment of areas, the impact the site selection 
will have on improving social and economic conditions and “insofar as 
practicable in accordance with section 601(b) of the Rural Develop- 
ment Act of 1977 (86 Stat. 674), first priority will be given to locating 
leased space for new offices” in rural areas with “due consideration” 
being given to E.O. 11512 which has been replaced by E.O. 12072. 

We have held that the leasing agency has the primary responsibility 
for setting forth its minimum needs, including the location of the 
facility and we will not object unless its determination lacks a rea- 
sonable basis. Dr. Edward Weiner, B-190730, September 26, 1978, 78-2 
CPD 230. 
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Section 601 of the Rural Development Act of 1972, Pub. L. No. 
92-419, 86 Stat. 657, 674, amended section 901(b) of the Agricultural 
Act of 1970, 42 U.S.C. § 3122(b), to read as follows: 

Congress hereby directs the heads of all executive departments and agencies of 
the Government to establish and maintain departmental policies and procedures 
giving first priority to the location of new offices and other facilities in rural 


areas as defined in the private business enterprise exception in section 1926(a) 
(7) of Title 7. 


In part, 7 U.S.C. § 1926(a) (7) provides that for purposes of loans 
and grants for private business enterprises, the terms “rural” and 
“rural area” shall not include any area in any city or town which has 
a population in excess of 50,000 inhabitants. As Benton Harbor’s popu- 
lation is under 50,000, it and the current location of the SSA office are 
both within a rural area for purposes of the Rural Development Act. 

£.O. 12072 cites as its authority Section 205(a) of the Property Act 
and provides that : 

1-103 Except where such selection is otherwise prohibited, the process for meet- 
ing Federal space needs in urban areas shall give first consideration to a cen- 
tralized community business area and adjacent areas of similar character, includ- 


ing other specific areas which may be recommended by local officials. [Italic 
supplied. } 


While the E.O. does not define “urban area,” it authorizes the Ad- 
ministrator, GSA, to issue regulations and criteria to implement its 
policy. Under this authority, the Administrator has proposed an 
amendment to the FPMR (44 Fed. Reg. 18707, March 29, 1979). 
Among other things this amendment would in § 101-17.003-33 define 
“urban area” as: 

§ 101-17.003-33 Urban Area. 

* * * any Standard Metropolitan Statistical Area (SMSA) as defined by the 
Department of Commerce. An area which is not an SMSA is classified as an urban 
area if it is one of the following: 

(a) A geographical area within the jurisdiction of any incorporated city, town, 
borough, village or other unit of general local government, except county or 
parish, having a population of 10,000 or more inhabitants ; 

(b) that portion of the geographical area within the jurisdiction of any 
county, town, township, or similar governmental entity which contains no incor- 
porated unit of general local government, but has a population density equal to 
or exceeding 1,500 inhabitants per square mile; or (c) that portion of any geo- 
graphical area having a population density equal to or exceeding 1,500 inhabit- 
ants per square mile and situated adjacent to the boundary of any incorporated 
unit of general local government which has a population of 10,000 or more 
inhabitants. 


Basically, this means that any incorporated community with a popu- 
lation of 10,000 or more is considered by GSA to be an “urban area.” 
This definition is taken from the Federal Urban Land-Use Act, 40- 
U.S.C. § 535 (1976). 

The E.O. on its face does not conflict with the Rural Development 
Act which was an attempt by Congress to improve the economy and 
living conditions in rural America. H.R. Rep. 835, 92nd Cong., 2nd 
Sess. 1, reprinted in (1972) U.S. Code Cong. and Ad. News 3147. 

On the other hand, the purpose of the E.O. was to put Federal 
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facilities in central business districts in urban areas in order to revital- 
ize the economy in the Nation’s cities. See 14 Weekly Comp. of Pres. 
Doc. 1427-1428, August 16, 1978. Inherent in the E.O. is the fact that 
a determination has already been made by an Executive agency that 
its office will be located in an urban area. 

While the Rural Development Act defines the term “rural area” as 
any community with a population of less than 50,000 which is not 
immediately adjacent to a city with a population of 50,000 or more, 
GSA proposes to define “urban area” for purposes of the E.O. as any 
incorporated community with a population of 10,000 or more. Under 
these two definitions, a community with a population between 10,000 
and 50,000, such as Benton Harbor, may be considered to be urban 
by GSA for purposes of the application of the E.O. Such a position 
is compatible with the Rural Development Act and the E.O., both 
of which have the same fundamental purpose: to revitalize the econ- 
omy of the United States. 

Moreover, section 490(h) (1) of 40 U.S.C. authorizes GSA to enter 
into lease agreements for periods not in excess of 20 years in buildings 
which are in existence or to be erected by the lessor and to assign and 
reassign space therein to Federal agencies. Under section 490(e) of 
40 U.S.C., GSA is authorized, in accordance with policies and direc- 
tives prescribed by the President under section 486(a) to assign and 
reassign space of all Executive agencies in Government-owned 
and -leased buildings if the Administrator determines such assignment 
or reassignment is advantageous to the Government in terms of econ- 
omy, efficiency or national security. 

Since in this case we see no conflict between the E.O. and the Rural 
Development Act and in view of the Administrator’s broad authority 
to assign and reassign building space for Executive agencies, GSA is 
authorized to require the location of Federal offices in the central 
business district of Benton Harbor. Under these circumstances, no 
useful purpose would be served by an extended discussion of Fair- 
plain’s position that the E.O. exceeds the authority of the President. 
In support of its argument, Fairplain’s cited American Federation of 
Labor and Congress of Industrial Organizations, et al. v. Alfred E. 
Kahn et al., C.A. D.C. No. 9-1564, June 22, 1979, where the Court 
found the President’s voluntary wage and price standards were suffi- 
ciently related to economy and efficiency to be authorized by the Prop- 
erty Act. We do not interpret this decision as a diminution of the 
authority of the President and we cannot conclude the courts would 
find the national urban policy so unrelated to economy and efficiency 
in Government procurement as to treat E.O. 12072 as having been 
issued without statutory authority. 

The E.O., as implemented by GSA, is not inconsistent with the 
Rural Development Act, and we are aware of no legal basis upon 
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which the restriction of competition to the central business district 
of Benton Harbor could be disturbed. 
This protest is denied. 


[B-195347, B-195348] 


Departments and Establishments—Services Between—Reimburse- 
ment—Merit Systems Protection Board Services—Travel Expenses 
of Hearing Officers 

Merit Systems Protection Board ordered all hearings conducted by its hearing 
officers to be conducted in Board’s field offices instead of home areas of appel- 
lants. Due to resulting inconvenience, both employing agencies and employees 
and their unions offered to reimburse Board for travel expenses of hearing 
officers if hearings were moved to home areas. Board may not accept reimburse- 
ment from other agencies or augment its appropriations by accepting donations 
from employees or unions. 

Matter of: Merit Systems Protection Board—Travel expenses of 


hearing officers, April 24, 1980: 


This case presents two issues for our decision: (1) whether the 
Merit Systems Protection Board may accept full or partial reimburse- 
ment from other Federal agencies for the travel expenses of the 
Board’s hearing officers, and (2) whether the Board may accept 
reimbursement from employees or their unions for such travel 
expenses. 

The circumstances giving rise to the Board’s request for a decision 
are described as follows: 

While the Board came into existence on January 1, 1979, as the adjudicatory 
successor to the Civil Service Commission, the Reform Act imposed many addi- 
tional responsibilities on the Board. As a result, there was a reduction in the 
funds available to cover the expenses of conducting employee appeal hearings. 
Therefore, on May 18, 1979, the Board determined that its hearing officers 
would no longer be sent to the home area of the employee appellant to conduct 


hearings. Instead, in order to reduce travel expenses, the Board ordered that 
all hearings be conducted within its various offices. 


The Board states that this policy has provoked complaints from 
employing agencies, employees, and their unions. The Board has 
received voluntary offers from agencies, employees, and unions to 
reimburse all or part of the hearing officers’ travel expenses if the 
Board will schedule the hearings in the home areas of the employees. 

The Merit Systems Protection Board was established by title II of 
Public Law 95-454, October 13, 1978, 92 Stat. 1111, e¢ seg., 5 U.S.C. 
1201. The Board is authorized to hear, adjudicate, or provide for the 
hearing or adjudication of all matters within its jurisdiction, 5 U.S.C. 
1205 (a) (1).1 Additionally, section 7701 of title 5, United States Code, 
provides that an employee or applicant for employment may submit 
an appeal to the Board from any action appealable to the Board under 


1[he provisions of title 5, United States Code, which are cited herein were added or 
amended by Public Law 95-454. 
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any law, rule, or regulation, and that an apellant shall have the right 
to a hearing. The law is silent concerning the location of the hearing 
but presumably the site of a hearing may be set under the authority of 
the Board to prescribe regulations necessary for the performance of its 
functions pursuant to 5 U.S.C. 1205(g). Thus, the Board has the au- 
thority to require that all hearings be conducted within its various field 
offices. 

However, if the Board is authorized to accept reimbursement, it 
appears that the Board would authorize hearing officers to travel to 
the home areas when reimbursement of the travel expenses has been 
promised by-employing agencies, employees or their unions. The Board 
would make the appropriate payment for the hearing officers’ travel 
and obtain the agreed upon reimbursement from the parties and apply 
it to the Board’s appropriation from which the hearing officers’ travel 
was paid. 

We shall first address the question of reimbursement by the employ- 
ing agencies. 

Section 628-1 of title 31, United States Code (1976), provides that 
no funds shall be withdrawn from one appropriation account for 
credit to another except as authorized by law. Such a transfer of funds 
is authorized by the so-called “Economy Act,” 31 U.S.C. § 686 (1976), 
as reimbursement for services performed by one agency at the request 
of another. However, the Economy Act is applicable only when there 
is no other statute which specifically authorizes the provider agency 
to render the service in question and when the requested service is 
not a part of its mission for which it has already received appropriated 
funds. B-192875, January 15, 1980. In the instant case 5 U.S.C. 
§ 1205(a) (1), supra, states that the Board shall provide for the hear- 
ing or adjudication of all matters within its jurisdiction. Thus, the 
Board is required to provide for a hearing or adjudication when an 
employee presents an appeal within the jurisdiction of the Board. 
When a hearing is appropriate under the statute or the Board’s regu- 
lations, the Board is required to provide a hearing officer and is author- 
ized to designate the site of the hearing. We believe that the Board is 
required not only to pay the hearing officer’s salary but also his neces- 
sary travel expenses. Accordingly, reimbursement of the hearing offi- 
cer’s travel expenses by another Federal agency would be an 
augmentation of the Board’s appropriations. 

We are unaware of any other provision of law that would permit a 
transfer of appropriated funds from the employee’s agency to the 
Board for this purpose. Therefore, we hold that the Board may not 
accept reimbursement from another Federal agency for the travel 
expenses of a hearing officer to a hearing site away from one of the 
Board’s field offices. 

The remaining question is whether the Board may accept voluntary 
reimbursement from an employee or a union. The threshold question 
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here is whether the Board’s acceptance of the voluntary reimbursement 
of its hearing officers’ travel expenses constitutes an unauthorized aug- 
mentation of its appropriations. 

The general rule is that appropriations may not be augmented with 
funds from private sources unless specifically authorized by law. Con- 
gress has from time to time provided a particular Government activity 
with specific authority to accept donations and to use the funds for 
agency purposes. 26 Comp. Dec. 43 (1919), 23 Comp. Gen. 694 (1944), 
36 id. 268 (1956), 46 id. 689 (1967). 

Applying the foregoing general rule to the present case, the Merit 
Systems Protection Board would be authorized to accept the reim- 
bursement of hearing officers’ travel expenses from employees or unions 
only if the Congress has provided it with specific statutory authority 
to accept such donations and apply them for the specified purposes. In 
its submission the Board does not refer to any specific authority to 
accept donations. Our analysis of the Board’s organic act, the Civil 
Service Reform Act of 1978, supra, and the Reorganization Plan No. 
2 of 1978, supra, does not disclose the requisite authority. It follows 
that any funds received by the Board for the purpose of reimbursing 
it for the travel expenses of its hearing officers would be considered 
an improper augmentation of its appropriations. See Customs Service, 
59 Comp. Gen. 294 (1980). 

In summary, we find no authority for the Board to accept voluntary 
reimbursement from either employees or their unions or from other 
Federal agencies for the travel expenses of the Board’s hearing officers. 


[B-195845] 


Contracts—Awards—Small Business Concerns—Award Prior to 
Resolution of Nonresponsibility Determination—Certicate of Com- 
petency Processing Delay—Military Procurement 


Agency did not act improperly in awarding contract to second low bidder prior 
to expiration of bids where small business low bidder was found to be nonrespon- 
sible and Small Business Administration (SBA) was unable to process certificate 
of competency (COC) prior to bid expiration which was considerably beyond 
io period for processing COC set forth in Defense Acquisition Regulation 
( ). 


General Accounting Office—Jurisdiction—Contracts—Small Busi- 
ness Matters—Nonresponsibility Determination—Scope of GAO 
Review 


Under 15 U.S.C. 637(b) (7), Small Business Administration (SBA) has au- 
thority to conclusively determine that small business concern is responsible. 
General Accounting Office (GAO) generally will not review SBA determination to 
require issuance of COC or to reopen a case where COC has been denied absent 
prima facie showing of fraud or willful disregard of facts. Since SBA was pro- 
vided opportunity to determine matter and agency properly made award, it is not 
appropriate for GAO to consider small business concern’s responsibility. 
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Matter of: Ken Com, Inc., April 24, 1980: 


Ken Com, Inc. (Ken Com), a small business firm and the low bidder 
under invitation for bids (IFB) No. N62474-78-B-0089, issued by 
the Naval Facilities Engineering Command, San Bruno, California 
(Navy), protests the Navy’s determination that Ken Com was non- 
responsible, and the subsequent award to Contra Cost Electric, Inc. 
(Contra Costa) while the Small Business Administration (SBA) was 
considering a certificate of competency (COC) for that firm. 

The IFB was issued on April 16, 1979, as a total small business 
set-aside for an energy monitoring and control system for the Pacific 
Missile Test Center. Ken Com’s bid was the lowest received on the 
items to be awarded while Contra Costa’s bid was second low. The 
Defense Contract Administration Services Management Area, San 
Diego, California (DCASMA) performed a preaward survey to 
determine the low bidder’s responsibility, and recommended that 
award not be made to Ken Com. Consequently on July 7 the con- 
tracting officer referred the matter to the SBA San Diego District 
Office pursuant to Defense Acquisition Regulation (DAR) § 1-705.4 
(c) (DAC 76-19, July 27, 1979)? so that Ken Com could be considered 
for a COC. 

Initially the SBA’s District Office advised the Navy by letter of 
July 10 that Ken Com would file for a COC and projected a decision 
by July 30. As a result of this information the Navy requested and 
received from the bidders an extension of their bid acceptance dates 
from July 22 to August 21. On July 27, the Navy was informed by 
the SBA District Office that the matter was being referred to SBA’s 
San Francisco Regional Office and that they expected that a COC 
would be issued by August 6. On August 10 the Navy determined 
that award should be made to Contra Costa because no written infor- 
mation had been received from the SBA regarding the COC since 
the July 10 letter and the SBA had taken longer than the 15 days 
provided by DAR § 1-705.4(c) for processing a COC. On August 14, 
however, before award had been made, SBA’s Regional Office in- 
formed the Navy that since the procurement exceeded $500,000 only 
the SBA Central Office in Washington could issue a COC, that it 
would recommend that the Central Office issue a COC to Ken Com 
and that it expected a final decision from the Central Office by Au- 
gust 21. On August 21, the bid expiration date, the Navy awarded 
the contract to Contra Costa as a COC had not yet been issued. 

DAR § 1-705.4 sets forth the procedures the Navy must follow if 
a bid or proposal of a small business firm is rejected for nonrespon- 
sibility. That section provides in pertinent part : 

(a) * * * Contracting officers shall accept SBA certificates of competency as 
conclusive of a prospective contractor’s responsibility * * * unless the contract- 


21DAC 76-19 did not substantially change the wording of the prior version of DAR 
§ 1-705.4. 
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ing officer has substantial doubt as to the concern’s ability to perform, in which 
case the procedures in (f) and (g) apply. * * * 


+ * * * * * * 


(c) If a bid or proposal of a small business concern is to be rejected because 
the contracting officer has determined the concern to be nonresponsible, the 
matter shall be referred to the appropriate SBA field office * * *. The award 
shall be withheld until SBA action concerning issuance of a COC or until 15 
working days after the SBA is so notified, whichever is earlier * * *, 


* * * * * * * 


(e) SBA field offices will notify the PCO [Procuring Contracting Officer] of 
each case where they (i) plan to issue a Certificate of Competency, or (ii) are 
submitting a case to SBA, Washington, D.C., for approval prior to issuance of a 
Certificate of Competency, and will provide the contracting officer or his desig- 
nated representative with a brief written statement citing the reasons for 
SBA’s proposed affirmative action. Prior to final SBA action, the PCO * * * 
will be afforded an opportunity to meet or communicate with SBA field office 
representatives and furnish to them new or additional information on the case. 
* * * Every effort should be made to resolve any differences between the 
SBA and the Departments through a complete exchange of pre-award informa- 
tion developed by each agency. 


Paragraph (f) (i) provides that on the basis of new information the 
contracting officer may make an affirmative determination of respon- 
sibility and withdraw the COC referral. However, if agreement can- 
not be reached between the SBA field office and the contracting officer 
and a substantial doubt exists as to the ability of the contractor to 
perform, subsection (f) provides two alternatives: 


(ii) * * * the contracting officer shall request the SBA field office to suspend 
action and to forward the case to SBA, Washington, D.C. (HQ SBA), for re- 
view * * *. The 15-day period referred to in (c) shail be automatically suspended 
when the contracting officer requests SBA to suspend action and forward the 
request to HQ SBA * * *, 


or, 

(iii) * * * the contracting officer may conclude it would not be practicable 
to appeal the case to HQ SBA nor would it be appropriate to withdraw his 
request for Certificate of Competency action. In that case, the contracting officer 
shall inform the SBA field office that it must issue a COC as a prerequisite to 


contract award. However, such action shall not be taken by the contracting 
officer without prior approval at a level above the contracting officer. 


The Navy’s position in this matter is relatively simple. It states that 
it would not have disagreed with the issuance of a COC if SBA deter- 
mined one was appropriate. However, the Navy maintains that it 
waited for a time considerably in excess of the required 15-day period 
(DAR § 1-705.4(c)) and when the SBA failed to definitively inform 
it that a COC would be issued by the date that the extended bids were 
to expire it awarded the contract to the next low bidder. 

Ken Com contends that the Navy’s action in awarding the con- 
tract to Contra Costa while its COC application was pending before 
the SBA violates both the spirit and letter of the Small Business Act 
(15 U.S.C. 631 note) and the implementing DAR provisions. While 
the protester concedes that the Navy withheld award longer than the 
15-day period normally required for processing a COC, it argues that 
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the portion of DAR § 1-705.4(f) (ii) suspending the 15-day period for 
appeals to SBA Headquarters is applicable to this situation. In this 
regard, the protester contends the record shows that the SBA advised 
the Navy that it intended to issue a COC and that, at least, as of 
August 10, when the Navy determined that award should be made to 
Contra Costa because of Ken Com’s nonresponsibility, the Navy dis- 
agreed with the SBA’s proposed determination. In these circumstances, 
Ken Com argues, the regulations required the Navy to seek resolution 
with the SBA Regional Office and failing that to appeal to SBA Head- 
quarters in Washington in accordance with DAR § 1-705.4 (f) (ii). 
That, the protester contends, would have resulted in an automatic 
suspension of “any time period.” On the other hand, Ken Com argues, 
if, as the Navy insists, it did not disagree with SBA’s proposed action, 
it should have waited for SBA to finish its process. 

We disagree with Ken Com’s position that the suspension of the 15- 
day period provided in DAR § 1-705.4(f) (ii) is applicable to this 
matter. Basically, this provision sets forth a rather elaborate method 
of appeal to be used where a contracting officer has a “substantial doubt 
as to a concern’s ability to perform” despite the SBA’s conclusion that 
a COC is appropriate. See DAR § 1-705.4(a). The scheme in DAR 
§ 1-705.4(f) (ii) is set in motion when an SBA field office proposes to 
issue a COC and the contracting officer still believes that the firm will 
not be able to perform. In such a case the matter is to be referred to 
the SBA Headquarters and if the Headquarters affirms the field office’s 
determination the agency is then permitted to submit a formal written 
appeal to the SBA. Only in the event the contracting officer requests 
that the field office suspend action and forward the matter to SBA 
Headquarters does the suspension of the 15-day period become 
operative. 

We are unable to find anything in the record which indicates that 
the Navy at any point concluded that it would not accept a COC as 
conclusive of Ken Com’s responsibility or that it disagreed with 
SBA/’s proposed action at any level. The Navy’s August 10 deter- 
mination to award to Contra Costa does not, in our view, reflect dis- 
agreement with possible COC issuance for Ken Com, but only that 
the anticipated COC was not forthcoming within the predicted time 
frame. The fact that the matter was transferred from SBA’s District 
Office to its Regional Office and finally to its Washington Head- 
quarters was not because of any Navy disagreement with the inclina- 
tion and recommendations of the lower level SBA offices, but merely 
because SBA’s rules required Headquarters approval of COCs issued 
in procurements above $500,000. Since the contracting officer did not 
appeal to SBA Headquarters and certainly was not obligated to file 
an appeal, the process set forth in DAR § 1-705.4(f) (ii) was not ac- 


——— ee 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 421 


tivated and the matter was governed by the “normal procedures” set 
forth in DAR § 1-705.4(c) and (e). 

Although these provisions envision close cooperation and communi- 
cation between the SBA and the agency during the COC process and 
provide for notification to the agency by the SBA field office if it plans 
to issue a COC or refer the matter to Washington, we do not believe 
that these provisions require the agency to withhold award for more 
than the specified 15-day period. In this regard, we have held that 
advice from an SBA field office that a COC would issue where final 
approval was required from the Washington Office is advisory and 
not of such effect as to prevent the agency from making an award to 
another bidder. See B-170102, December 2, 1970. Thus, although the 
Navy appears to have been advised by SBA field office personnel that 
a COC likely would issue, we are unable to find that the Navy’s actions 
in determining on August 10 that award should be made to Contra 
Costa and in actually awarding the contract to that firm on August 21 
were improper. Likewise we do not believe, as the protester argues, 
that the agency was obligated by law or “principles of fairness” to 
request bidders to further extend their bids in order for the SBA to 
complete the COC process. 

Ken Com also argues that the Navy’s initial determination of non- 
responsibility is “totally devoid of any merit.” The protester argues 
that the Navy’s conclusion that Ken Com is not capable of perform- 
ing the work is refuted by the fact that another Federal agency has 
contracted with Ken Com to do virtually the same work as that re- 
quired under this solicitation. 

The SBA has the authority to conclusively determine that a small 
business concern is responsible. 15 U.S.C. 637(b) (7) (Supp. I 1977). 
This Office has no authority to review SBA’s determination to require 
issuance of a COC, or to reopen a case where a COC has been denied 
unless the protester has made a prima facie showing of fraud or will- 
ful disregard of facts. See SUI/New York; Sweepster, Inc., B-194009, 
July 24, 1979, 79-2 CPD 55. The regulation, DAR § 1-705.4(c), pro- 
vides that in most instances SBA must issue a COC within 15 days 
after the matter is referred to it or the agency may award the contract 
to the next low bidder. In this case SBA was given the opportunity 
to decide the matter but did not complete the process within the 15-day 
period and the Navy did not act improperly in then awarding the 
contract to Contra Costa after withholding award for a time in excess 
of the required 15-day period. Under the circumstances, since the 
agency authorized by law to determine Ken Com’s responsibility was 
given the required opportunity to do so, we do not believe it would 
be appropriate for us to now review the matter of Ken Com’s 
responsibility. 

The protest is denied. 
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[B-196356] 
Bids—Prices—Below Cost—Effect on Bidder Responsibility 


Since contracting agency found successful bidder to be responsible, there is no 
basis to question award merely because bidder allegedly submitted below-cost 
bid. 

Bids—Responsiveness—Test to Determine—Unqualified Offer to 
Meet All Solicitation Terms 

Where successful bidder takes no exception to invitation’s Davis-Bacon provi- 
sions, question of whether successful bidder will comply with Davis-Bacon Act 
is matter of contract administration and not for consideration under General 
Accounting Office's Bid Protest Procedures. 

Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage, 
etc. Determinations—Compliance—Partners, etc. in Laborer/ 
Mechanic Status 

Where individual members of partnership perform work of laborers or mechanics 
on project subject to Davis-Bacon Act, contracting agency should ensure that 


such partners are paid in accordance with act and payroll reporting requirements 
are met. 


Matter of: T.W.P. Company, April 24, 1980: 


T.W.P. Company (TWP) protests the award of a contract to Bill 
Ward Painting & Decorating (Ward) under invitation for bids (IFB) 
No. F04612-79-B-0023 issued by Mather Air Force Base, California 
(Air Force). 

The IFB solicited bids for the repainting of family housing in- 
teriors. The Air Force received five bids with Ward being the low 
bidder and TWP second low. Ward was also the incumbent contractor, 
which in the past had subcontracted the work to Gorman and Sons 
Painting (Gorman), a partnership consisting of a husband, wife and 
two sons as coequal partners. Gorman was scheduled to perform the 
work under this contract as well. 

The grounds for TWP’s protest are that: 1) Ward’s bid is below 
cost; 2) in the past the Air Force has not required Ward to comply 
with the Davis-Bacon Act’s minimum wage or payroll reporting re- 
quirements and will not require Ward to comply under this solicita- 
tion; and 3) because the Air Force did not intend to enforce the Davis- 
Bacon requirements in regard to Ward, the bidders did. not compete 
on an equal basis. 

However, for the reasons indicated below, we find no basis to disturb 
the award which the Air Force has made to Ward. 

At the outset, we note that our Office has often stated that accept- 
ance of a below-cost bid is not legally objectionable. Ward Smith 
Transfer and Storage Company, Inc., B-196970, December 14, 1979, 
79-2 CPD 409; Radiology Services of Tidewater, B-194264, June 18, 
1979, 79-1 CPD 432. In fact, rejection of a below-cost bid requires a 
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finding that the bidder 1s nonresponsible. Consolidated Elevator Com- 
pany, B-190929, March 3, 1978, 78-1 CPD 166. The Air Force deter- 
mined that Ward was responsible, and this Office does not review 
affirmative determinations of responsibility unless fraud on the part of 
procuring officials is shown or it is alleged that definitive responsibility 
criteria have not been met, neither of which is present in this case. 
SAI Comsystems Corporation, B-196163, February 6, 1980, 80-1 CPD 
100. 

The IFB in this case required compliance with the pertinent wage 
determinations issued by the Secretary of Labor pursuant to the Davis- 
Bacon Act, 40 U.S.C. § 276a (1976), which were attached to the IFB. 
The Davis-Bacon Act requires that certain Government contracts over 
$2,000 for the “construction, alteration, and/or repair, including paint- 
ing and decorating,” of public buildings or public works within the 
United States contain a provision to the effect that no laborer or me- 
chanic employed directly upon the site shall receive less than the pre- 
vailing wage, including basic hourly rates and fringe benefits, as deter- 
mined by the Secretary of Labor. Further, the act states that these 
wages will be paid “regardless of any contractual relationship which 
may be alleged to exist between the contractor * * * and such la- 
borers and mechanics.” 

In its bid, Ward did not take exception to the IFB’s Davis-Bacon 
provisions. Accordingly, there is no basis to claim that Ward’s bid 
was nonresponsive since it is an offer to perform, without exception, the 
exact thing called for in the invitation and upon its acceptance binds 
Ward to perform in accordance with all the IFB’s terms and condi- 
tions. 49 Comp. Gen. 553, 556 (1970). Whether Ward or its subcon- 
tractor complies with the invitation’s Davis-Bacon provisions is a 
matter of contract administration and not for consideration under our 
Bid Protest Procedures, 4 C.F.R. part 20 (1980), which are reserved 
for considering whether an award or proposed award complies with 
statutory, regulatory and other legal requirements. See, e.g., Albert S. 
Freedman d/b/a Reliable Security Services, B-194016, February 16, 
1979, 79-1 CPD 122. It is the Air Force’s responsibility to monitor the 
contract and to take appropriate action if the contract is not properly 
performed. Parenthetically, we note that Ward states the dollar 
amount delegated to labor by Gorman was more than Davis-Bacon 
wages. 

Protest denied. 

However, we believe it is incumbent upon us to comment on the Air 
Force’s position that the Davis-Bacon Act does not apply to subcon- 
tractors such as Gorman. It is Air Force policy that to the extent 
contract work is performed by coequal partners of a bona fide partner- 
ship, no Davis-Bacon coverage is applicable to those partners since 
they are not “laborers” or “mechanics” within the meaning of the act. 
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Consequently, the Air Force has not and will not require Ward to 
comply with the Davis-Bacon Act, despite the Davis-Bacon provision 
contained in the IFB. The Air Force states that it instituted this policy 
because the Department of Labor has not provided any current guid- 
ance regarding the applicability of Davis-Bacon wage rates when the 
work is to be performed, as here, by coequal partners rather than by 
individuals working for an hourly wage. 

The Davis-Bacon Act provides that the prevailing wage will be paid 
to all laborers and mechanics “regardless of any contractual relation- 
ship which-may be alleged to exist between the contractor or subcon- 
tractor and such laborers and mechanics.” In other words, the purposes 
of the act cannot be defeated by a claim that, due to some contractual 
relationship, an individual is an independent contractor although he 
is in fact performing the work of a laborer or mechanic. The control- 
ling element, therefore, is the type of work performed, not the con- 
tractual relationship between the parties. See 41 Op. Att’y Gen. 488 
(1960) ; and cf. United States v. Landis & Young, 16 F. Supp. 832 
(W.D. La. 1935). 

In view of the above, each of Gorman’s coequal partners should be 
paid no less than the prevailing Davis-Bacon wage when actually 
performing the work on this project. Therefore, the Air Force should 
take whatever steps are necessary to ensure compliance with the 
various requirements of the act. In addition, the Air Force should 
ensure that, in the future, whenever a member of a partnership per- 
forms the work of a laborer or mechanic on a project that falls within 
the scope ofthe Davis-Bacon Act, the prevailing wage. determination 
is applied. 

By separate letter of today, we are informing the Secretary of the 
Air Force of our findings. 


[B-197100] 


Environmental Protection and Improvement — Environmental 
Protection Agency — Appropriations — Availability — Public 
Intervenors — Financial Assistance 


In deciding whether intervenor in proceedings should receive financial assistance, 
agency should examine income and expenses and net assets of applicant to deter- 
mine whether applicant can afford to participate without assistance. If inter- 
venor has insufficient resources to participate in proceeding, agency may provide 
full or partial assistance from appropriated funds. However, fact that intervenor 
would be forced to choose among various public activities, and could not afford 
to participate in all of them, does not, without more, make participant unable to 
finance own participation. Agency may not use appropriated funds to assist such 
participant. 


Payments—Advance—Prohibition—Exceptions—Grants 


Since agency is authorized to provide assistance to needy intervenors, as explained 
in General Accounting Office decisions, under: Federal Grant and Cooperative 


———— 
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Agreement Act of 1977 agency may properly characterize this assistance as grant. 
If so characterized, prohibition against advance funding contained in 31 U.S.C. 
529 does not apply provided adequate fiscal controls to protect Government’s 
interests are utilized. 56 Comp. Gen. 111 (1976) and B-—139703, September 22, 
1976, distinguished. 

Matter of: Environmental Protection Agency Public Participation 


Program, April 24, 1980: 


The General Counsel of the United States Environmental Protec- 
tion Agency (EPA) has requested our opinion on the agency’s pro- 
posed pilot public participation program. Specifically, she asks 
whether the draft of the notice establishing the program conforms 
with decisions of this Office concerning the use of appropriated funds 
to assist participants in agency proceedings. 

We have examined the EPA draft notice and find, that with two 
exceptions, it is in conformity with our previous decisions. We also 
conclude that the enactment of the Federal Grant and Cooperative 
Agreement Act of 1977, Pub. L. No. 95-224, 92 Stat. 3, 41 U.S.C. 501 
note, subsequent to our earlier decisions, requires us to modify the 
statements we set forth in those decisions that advance payments to 
intervenors are not permissible. 

The question of the legal authority of Federal agencies to provide 
financial assistance to intervenors in their proceedings has been before 
this Office several times in the past. See, e.g., Costs of Intervention— 
Food and Drug Administration, 56 Comp. Gen. 111 (1976) ; Costs of 
Intervention—Nuclear Regulatory Commission, B-92288, Febru- 
ary 19, 1976. In these decisions we addressed the extent to which pay- 
ments to intervenors may be considered “necessary expenses” within 
the discretion of Federal agencies in carrying out their statutory 
functions. We determined that an agency may use appropriated funds 
to finance the cost of intervenors in its proceedings when it deter- 
mines (1) that the participation of a particular party is necessary 
for the agency to determine the issue before it, or “can reasonably be 
expected to contribute substantially to a full and fair determination” 
of that issue; and (2) the party is indigent or otherwise unable to 
finance its own participation. 


NEED FOR ASSISTANCE 


On page 16 of EPA’s draft notice, the following statement appears: 


In its January 7, 1977, Advance Notice of Proposed Rulemaking, EPA stated 
its belief that the “financial inability” test would be met if an organization had 
already committed all its available funds to other uses. In Opinion No. B-180224 
(April 5, 1977), the Comptroller General disagreed, saying that the correct test 
was “more stringent than the EPA interpretation.” However, the exact nature 
of the correct test was not and never has been specified by the Comptroller Gen- 
eral, except that in an earlier opinion, he had held that an applicant does not 
have to be actually indigent to meet it. Decision B—139703, December 3, 1976, p. 6. 
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From the earliest of our decisions on the question of using appro- 
priated funds to provide assistance to intervenors, it has been our 
position that the agency itself, rather than this Office, must determine 
whether to provide this assistance. Accordingly, we have never set 
forth a stringent test to be followed, but rather guidelines to assist 
the agency in making this decision. 

For example, in the opinion referred to in the EPA notice, we did 
not speak of a “correct test.” Rather, we found that EPA’s own formu- 
lated test, which would have allowed assistance to a party which had 
sufficient funds to participate on its own but chose to spend them for 
another purpose, was not satisfactory. Specifically, we stated : 


Accordingly, EPA’s interpretation of our position on the question of eligibility 
for reimbursement in terms of lack of financial resources is not correct. Our 
approach is more restrictive than the EPA interpretation. 


As noted by EPA, we have repeatedly indicated that an agency could 
use appropriated funds to assist intervenors if it determines that the 
party is indigent or otherwise unable to finance its participation. It is 
this latter phrase which EPA states needs further clarification. 

We believe that assistance should be extended only to those individ- 
uals and organizations which cannot afford to participate without this 
assistance. An agency should consider the income and expense state- 
ments, as well as the net assets, of applicants for assistance. If the 
agency concludes that the applicant has insufficient resources to par- 
ticipate in the proceeding, it may use appropriated funds to offset the 
applicants’ costs in whole or in part. 

On the other hand, the mere fact that the participant would have to 
choose among alternative activities and could not, for example, par- 
ticipate both in a rulemaking proceeding of EPA and an adjudication 
by another agency, or lobbying activities in the Congress, does not 
mean that that party needs financial assistance in order to participate. 
In such instances, we would expect the participant to choose which 
public activities are most significant and to use its own resources to 
participate in those activities. 


ADVANCE PAYMENTS 


In one of our earlier decisions, B-139703, September 22, 1976, we 
stated : 


* * * 31 U.S.C. § 529 (1970) prohibits the making of advances of public money 
in any case unless authorized by the appropriation concerned or other law. Since 
we are not aware of any such authorization on the part of the Commission which 
would apply here, we must conclude that payments for the participation here in- 
volved must be made on a reimbursement basis. Thus the Commission could make 
disbursements only as participation is actually accomplished. Of course, such 
participation might be accomplished prior to the close of a Commission proceed- 
ing. While the inability to make advance payments might in some cases impede or 
prevent the Commission from obtaining desired participation, 31 U.S.C. § 529 
clearly requires statutory authority for advance payments in this context. 
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Also, see Costs of Intervention—Food and Drug Administration, 56 
Comp. Gen. 111, 115 (1976). Although not stated explicitly, our posi- 
tion was based on what we perceived as the contractual nature of the 
relationship between the agency and the intervenor. 

The EPA draft notice recognizes our position in the following state- 
ment on page 15: 

* * * the Comptroller General’s opinions preclude payment of compensation 
before the work in question is completed. Accordingly, in normal cases the money 


will be committed when the application is approved, but will not be paid out 
until the comments are received. 


But the notice goes on to say: 
However, in appropriate cases applicants may request, and EPA may grant, 
progress payments in proportion to expenses already incurred as of that time. 


Without such a provision the ability of participants to prepare their comments 
might be unreasonably constrained by cash-flow problems. 


This proposed payment to a participant prior to actual participa- 
tion, or submission of an intervenor report, regardless of its desirabil- 
ity, would not be permissible under our prior decisions. The mere fact 
that an expense has been incurred, without transfer of a concrete 
benefit to the Government, does not make the payment any less a 
violation of the advance payment prohibition, if the relationship be- 
tween the agency and the intervenor is contractual. 

On the other hand, subsequent to our decisions the Congress enacted 
the Federal Grant and Cooperative Agreement Act of 1977, Pub. L. 
No. 95-224, 92 Stat. 3 (to be codified at 41 U.S.C. §§ 501 e¢ seg.). One 
result of this Act was the establishment of standards to distinguish 
Federal assistance relationships from Federal procurement relation- 
ships (and cooperative agreements), regardless of traditional labels 
for the type of transaction involved. 

The Act directs agencies to use procurement contracts whenever 
the principal purpose of the relationship between the Government and 
the recipient is the acquisition, by purchase, lease, or barter, of prop- 
erty or services for the direct benefit of the Federal Government. 
Agencies are to use a grant instrument whenever the principal pur- 
pose of the relationship is assistance; i.¢., the transfer of money, prop- 
erty, services, or anything of value to the recipient in order to 
accomplish a public purpose of support or stimulation, and there is 
to be no substantial involvement of the Government in the contem- 
plated activity. (Under the same circumstances, if substantial involve- 
ment by the Government is contemplated, the proper instrument is a 
cooperative agreement.) See Bloomsbury West, Inc., B-194229, Sep- 
tember 20, 1979; Burgos & Associates, 58 Comp. Gen. 785 (1979). 

The Act gives considerable weight to an agency’s own characteriza- 
tion of the type of relationship it proposes to enter as a grant, coopera- 
tive agreement or contract (assuming, of course, that it has the under- 
lying authority to engage in the activity involved in the first place). In 


ew 
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this instance, we have already ruled (B-180224, May 10, 1976) that 
EPA has implied authority to assist intervenors who qualify under 
the conditions set forth in the Comptroller General’s many decisions 
on this topic. While the agency must set forth its rationale for its 
particular characterization of the relationship, we will not question 
its determination unless it is clearly contrary to the statutory guidance 
in the Act. 

The EPA draft notice describes the relationship between EPA and 
the participant receiving funds as a grant. We believe that this is a 
reasonable determination. It appears that the principal purpose of 
EPA’s transfer of funds is to assist participants not otherwise able 
to contribute to the agency’s rulemaking proceedings. The input of 
all intervenors may be said to be for the direct benefit of the Govern- 
ment but the financial assistance is for the principal benefit of would-be 
intervenors who lack sufficient resources to participate without it. 

As we stated above, our earlier determination, that advance fund- 
ing of intervenors in agency proceedings was precluded by 31 U.S.C. 
§ 529, was based on the contractual nature of the funding relation- 
ship. However, 31 U.S.C. § 529 does not preclude advance funding in 
grant relationships. In fact, one of the characteristics of a grant is 
that the grantee may receive funds prior to completing the purposes 
of the grant. 

We note that EPA does not propose to give each applicant a blank 
check by making all the funds available at the start of the grant 
period. The draft notice states quite explicitly (see portions quoted 
above) that in “normal cases,” no payments will be made until the 
agency receives the intervenor’s comments. In other cases (where 
there are cash flow problems) payments will be made only “in 
proportion to expenses already incurred as of that time.” We are 
satisfied that the proposed method of funding these grants will pro- 
vide adequate fiscal controls to protect the Government’s interests. 

Therefore, if an agency which is funding public participants char- 
acterizes the relationship as a grant, which it is authorized to do 
under the Grants and Cooperative Agreement Act of 1977, 31 U.S.C. 
§ 529 does not preclude participants from receiving funds in advance 
of the completion of participation subject to the provision of adequate 
fiscal controls, as discussed above. Our earlier decisions, which held 
to the contrary, are distinguished. 


[[B-199242] 


Appropriations—Restrictions—Contract Services—Plant Care and 
Watering—Federal Office Buildings—Assigned v. Public, etc. Areas 


Extent of prohibition against using appropriated funds for plant care and 
watering contracts with private firms, contained in fiscal year 1980 HUD Appro- 





See 


en 
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priation Act, is uncertain. However, violation of provision clearly occurs when 
appropriated funds are used for private maintenance contracts for office plants 


located in areas which are assigned work spaces of particular Federal employee 
or employees. 


Matter of: Contracts for maintenance of office plants, April 24, 
1980: 


This decision interprets section 409 of the Department of Housing 
and Urban Development—Independent Agencies Appropriation Act, 
1980, Pub. L. No. 96-103, 93 Stat. 771, 788 (HUD Appropriation Act). 
This provision prohibits the use of appropriated funds for plant main- 
tenance contracts. For the reasons indicated below, we conclude that 
this section is violated when appropriated funds are used for contracts 
to maintain plants located in offices to which particular Federal em- 
ployees are assigned. On the other hand, without further clarification 
from the Congress, we are unable to conclude that the section is vio- 
lated if the plants are located in publicly or commonly used areas which 
are not the work spaces of any particular employees. 

Section 409 of the HUD Appropriation Act provides: 

No part of any appropriation for the fiscal year ending September 30, 1980, 


contained in this or any other Act shall be used to contract with private firms to 
provide plant care or watering services. 


If read literally, this section would prohibit the use of any appro- 
priated money for any contract for maintenance of plants, wherever 
located. For example, it would prohibit contracting for landscaping 
services outside of Federal office buildings, contracting for tree and 
shrubbery care in national cemeteries, and contracting by municipali- 
ties for maintenance of their parks if Federal revenue sharing funds 
were used, as well as contracting for watering office plants within 
Federal buildings. 

However, after examining the legislative history of this provision, 
we believe that the Congress did not intend such a broad application 
of the prohibition. The provision was introduced as a floor amendment 
to the HUD Appropriation Act by Senator Sasser. In explaining the 
need for this provision, Senator Sasser stated his belief that the 
Government should not be spending its money to care for “office” 
plants for Federal employees. For example, he stated : 

Mr. President, in the final analysis, the question comes down to “Should the 
taxpayers pay for office plants for Federal employees?” 

Consequently, Mr. President, I am offering an amendment that would pro- 
hibit Federal agencies from using appropriated funds to contract with private 


firms to provide plant care and watering services. (125 Cong. Rec. 810725 (daily 
ed. July 27, 1979).) 


Senator Sasser was then asked by Senator Proxmire whether the 
proposed amendment would apply to activities in city parks and simi- 
lar activities. Senator Sasser replied : 


No; this would be activities which are conducted in the offices of various 
agencies wherein they contract with a private plant service to come by and water 
their plants. (Jd. at S10726) 
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Although the Senate adopted this amendment, while the bill was in 
conference, Senator Proxmire again expressed concern about the cover- 
age of the amendment. The staff of the Senate Appropriations Com- 
mittee informally asked this Office for its interpretation of the amend- 
ment. In a letter to the committee staff dated August 10, 1979, Richard 
Brown, GAO’s Director, General Services and Controller, stated : 

* * * Based upon the legislative history involved, we have concluded that it 
is the clear intent of the sponsor that no part of any appropriation for fiscal year 


1980 should be used to contract with private firms to provide plant care or water- 
ing services in interior offices housing Federal employees. 


At the request of Senator Proxmire, this letter was printed in the 
Congressional Record to aid the Senate in its consideration of the con- 
ference report on the HUD Appropriation Act. In explaining the 
amendment at that time, Senator Proxmire stated that the prohibition 
was “clearly meant to apply to plants in interior offices * * *.” 

Based on this history, we believe that the Congress intended that 
the prohibition only apply to plant maintenance contracts inside 
Federal offices. In our opinion, maintenance contracts for outdoor 
plants were not intended to be covered. 

Moreover, we are not certain that the Congress intended the pro- 
hibition to apply to ad/ plants located inside Federal buildings or in 
rented space controlled and occupied by the Federal Government. 

For example, in introducing the amendment, Senator Sasser stated 
that he didn’t think Tennessee taxpayers would want to pay for indoor 
office plants “for Federal employees.” Further, the GAO letter printed 
in the Congressional Record interpreted the prohibition as extending 
to plants in interior offices “housing Federal employees.” Finally, 
Senator Proxmire explained that the prohibition applied to plants in 
interior offices “which I think we can agree should be cared for by the 
occupants of those offices rather than a private contractor.” From 
these statements, it would appear that the Congress intended that the 
prohibition only apply to office space to which particular Federal em- 
ployees are actually assigned. In such space, it appears that the Con- 
gress intends that the occupant should care for the plants. 

Therefore, we conclude that the prohibition is violated when fiscal 
year 1980 appropriated funds are used for private contracts to care for 
or water plants located in areas where an individual or group of Fed- 
eral employees are assigned to work. We would be forced to take 
exception to any expenditure for these contracts. On the other hand, 
it is not clear that the Congress intended the prohibition to apply 
where the plants maintained are in publicly or commonly used areas 
which are not the assigned work space of any particular employee or 
employees. In the absence of further clarification by the Congress, we 
cannot conclude that these contracts violate the act. Therefore, we will 
not object to expenditures for plant maintenance in such public or 
common areas. 





